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The results of this study are included herein and also available on the LEOFF Plan 2 website. 

 

 

  



TRIBAL LAW ENFORCEMENT STUDY | LEOFF Plan 2 Retirement Board December 18, 2019 
 
 

 
 

Page | 2 
 
 

 ISSUE STATEMENT 
The legislature tasked the Law Enforcement Officer and Fire Fighter (LEOFF) Plan 2 Board with studying the tax, legal, 
fiscal, policy, and administrative issues related to allowing tribal police officers to become members of LEOFF Plan 2.1 
The report is due to the legislature by January 1, 2020.2 

 OVERVIEW 
The Pension Protection Act of 2006 changed the definition of governmental plans to include Indian tribal plans “covering 
workers doing governmental work”.3 This made it possible for tribes to create their own governmental plans and state 
or local government plans to allow tribes to join their pension systems. However, there are federal restrictions and state 
laws that prevent some tribal employees from joining state governmental plans, including LEOFF Plan 2.  

 EXECUTIVE SUMMARY 
When considering allowing tribal police officers to become members of LEOFF Plan 2, the LEOFF Plan 2 Board identified 
six key issues that policy makers must address. 

1. How to properly mitigate the risks of LEOFF Plan 2 losing its governmental plan status. 
 

The greatest risk to LEOFF Plan 2 in allowing tribal police officers to become members of LEOFF Plan 2 is that it 
potentially endangers the plans preferential tax status as a governmental plan with the Internal Revenue Service (IRS). 
The IRS allows for tribal police officers to be members of a state retirement plan, so long as those officers are not 
engaged in commercial activities. If a governmental plan covers even one commercial tribal employee, the plan risks 
losing its governmental plan status. LEOFF Plan 2 would be heavily reliant on tribes to ensure that no employees being 
reported in LEOFF Plan 2 are engaged in commercial activities as part of their job. In addition to relying on the tribes, the 
Department of Retirement Systems (DRS) would need to have the same tools (i.e. employer audits, Administrative 
Procedures Act, etc.) currently at their disposal for monitoring and enforcing other employers’ compliance with the rules 
and regulations of membership in the retirement system. Since tribes have sovereign immunity, which would otherwise 
prevent the State from enforcing this compliance, the tribes wanting to participate in LEOFF Plan 2 would need to sign a 
limited waiver of sovereign immunity for the purposes of being subject to the enforcement of the laws, rules, and 
regulations of the LEOFF Plan 2. This waiver should be part of a tribal compact between the tribe and the State.  

2. Should limited authority tribal police officers be eligible for a different retirement system?  
 

Law enforcement officers are required to have general authority to be eligible for membership in LEOFF Plan 2. Existing 
law allows a path for tribes to have their officers be general authority. However, if tribes do not meet the criteria of this 
law, tribal police officers are considered limited authority officers. Currently, most types of limited authority officers are 
covered by the Public Safety Employees' Retirement System (PSERS), instead of LEOFF Plan 2. This includes Liquor and 

                                                           
1 Engrossed Substitute House Bill 1109. (2019). Operating Budget. [online] Available at: 
http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Session%20Laws/House/1109-S.SL.pdf 
2 id. 
3 Govinfo.gov. (2019). Pension Protection Act of 2006. [online] Available at: https://www.govinfo.gov/content/pkg/PLAW-
109publ280/html/PLAW-109publ280.htm 

http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Session%20Laws/House/1109-S.SL.pdf
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Cannabis Board Enforcement officers, Gambling Commission Special Agents, and Department of Natural Resources 
police officers. Allowing limited authority officers to join LEOFF Plan 2 would be a significant change in policy for LEOFF 
Plan 2, and would likely lead to other types of limited authority officers requesting to join LEOFF Plan 2. The tribal 
compact should also address the requirement for law enforcement officers in LEOFF Plan 2 to be general authority. 

3. Should tribes be allowed to opt-in to membership in LEOFF Plan 2? 
 

Under current law, employers meeting the definition of a LEOFF Plan 2 employer are mandated into membership. This 
would create an issue related to tribal sovereignty, as the State could not require a tribe to be subject to the 
requirements of LEOFF Plan 2 without the tribe waiving sovereign immunity. Based on a survey conducted by LEOFF Plan 
2 staff, it is clear that not all tribes want to join LEOFF Plan 2. Therefore, to limit membership to only those tribes who 
want to join LEOFF Plan 2, the law would need to include an opt-in process for tribes. This would be a change in policy 
for LEOFF Plan 2, and may lead to other employers requesting the choice to opt-in to membership in LEOFF Plan 2. 
However, it is a significant distinction that tribes have sovereign immunity while existing LEOFF 2 employers do not. 

4. Should a tribe’s decision to join LEOFF 2 be irrevocable? 
 

Another potential risk of allowing tribes to become employers under LEOFF Plan 2 is the financial risk to the plan if tribes 
join and then determine they no longer want membership in LEOFF Plan 2. If tribes are allowed to join LEOFF Plan 2, the 
law should address whether this decision is irrevocable. If it is revocable, the law should identify what the process and 
liability of withdrawing from membership includes and the tribal compact should address the specific process and 
requirements, including the calculation of withdrawal liability. Currently, LEOFF Plan 2 does not address these issues 
because membership is mandatory and there is no option to leave membership. In the State’s other pension systems 
that allow for employers to opt-in, that decision is irrevocable.  

5. Should the State pay a percentage of contributions for tribes? 
 

If tribal police officers are allowed into LEOFF Plan 2 the law will need to address what percentage of contributions the 
employer and the State pay. The current cost-sharing method applied to a majority of LEOFF Plan 2 employers is 50 
percent of contributions are paid by the member, 30 percent by the employer and 20 percent by the State. However, for 
Port Districts and institutions of higher education, the member and employer each pay 50 percent and the State pays 
zero percent. 

6. Should tribal police officers be able to purchase retroactive service credit?  
 

An issue that usually arises when new employers join a state pension system is whether the new members should have 
the ability to purchase past service credit that they would have earned if their employer had previously been an eligible 
employer. If tribal police officers are allowed to purchase past service credit in LEOFF Plan 2, the law must address who 
will pay the full actuarial cost of the benefit to limit the financial impact to LEOFF Plan 2. Typically, the member is 
responsible for the full actuarial cost of the service credit; however, there have been instances in which the employer 
has paid a portion of the cost, or the pension plan has subsidized a portion of that cost.  
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 BACKGROUND AND POLICY ISSUES 

Nongovernmental Employees Risk 
Federal restrictions for tribal employees joining a governmental plan include barring tribal employees engaged in 
commercial activities.4 Tribal employees performing commercial activities would instead be covered by the Employee 
Retirement Income Security Act (ERISA), like a private sector employer. If a governmental plan covers even one 
commercial employee, the plan risks losing its governmental plan status.5 

The determination of whether a position may be covered by a governmental plan or must be covered by ERISA is further 
addressed by the IRS through a two part test.6 The first part of the test is to determine whether the activities are 
commercial or governmental. Examples of commercial activities include activities relating to the operation of a hotel, 
casino, service station, convenience store, or marina.7 Governmental activities include “activities relating to providing 
criminal protection services such as police and fire departments”.8 The IRS utilizes a “facts and circumstances test” to 
determine whether an activity is commercial or governmental.9 

Under this facts and circumstances test, the factors considered in making a determination of whether an activity is a 
commercial activity, include whether the activity is: 

• Operated to earn a profit; 
• Typically performed by private businesses; and, 
• For customers who are substantially from outside of the Indian tribal community, including whether the activity 

is located or conducted outside of Indian tribal land.10 
 

The factors to determine if an activity is governmental include whether: 

• The activity provides a public benefit to members of the Indian tribal government (not treating the generation of 
profits from commercial acts as providing a public benefit); and, 

• The absence of one or more of the relevant factors listed for determining whether an activity is commercial.11 
 

The second part of the IRS government plan test requires determining whether an employee’s duties are substantially in 
the performance of a governmental activity or a commercial activity.12 In making this determination, the IRS considers 

                                                           
4 Grinde, I. (2019). Transition Relief for Indian Tribal Governmental Plans. [online] Irs.gov. Available at: https://www.irs.gov/pub/irs-
drop/n-06-89.pdf  
5 Irs.gov. (2019). Advance notice of proposed rulemaking. [online] Available at: https://www.irs.gov/pub/irs-tege/reg_133223_08.pdf  
6 id.  
7 26 CFR Sec 7871(e) 
8 Irs.gov. (2019). Advance notice of proposed rulemaking. [online] Available at: https://www.irs.gov/pub/irs-
tege/reg_133223_08.pdf. 
9 id. 
10 id. 
11 id. 
12 id. 
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the location of the employee’s services, along with the source of the employee’s payroll, and the employee’s assigned 
duties and responsibilities.13 

According to the IRS, if an employee is on the payroll of an Indian Tribal Government (ITG) entity engaged in a 
commercial activity, the employee’s assigned duties and responsibilities are treated as being for a commercial activity 
and, thus, the employee is a commercial ITG employee.14  

When determining whether an employee’s services are in the performance of a governmental activity, the IRS does not 
require that the funds from commercial activities and the funds from governmental activities remain completely 
separate. The tribal police department may indirectly receive funding from revenue generated by commercial activity; 
however, the police officers must be on the payroll for the police department, not the commercial entity (Appendix A).  

For tribes in Washington, money from commercial activities (such as casinos) is collected by the tribal government and 
then allocated out to the different tribal departments, including the tribal police department. The tribal police officers 
are on the payroll of the police department, so a tribal police department receiving funding which originated from 
commercial activities does not disqualify the tribal police officers from government employee status (Appendix A). 

Waiver of Sovereign Immunity 
Tribes are considered sovereign nations and therefore, under the legal doctrine of sovereign immunity, have immunity 
from suit in state or federal court. A tribe is subject to suit in state court only where the tribe has waived its own 
sovereign immunity, typically in state-tribal compacts.  

In Washington State, all tribes have signed limited waivers of sovereign immunity subjecting themselves to suit in state 
court for specific issues. An example of these compacts are gaming compacts, which include waivers for the limited 
purposes of the State being able to enforce the provisions of the compact.15 The Indian Regulatory Act of 1988 (IGRA) 
requires states to negotiate gaming compacts with tribes to allow them to offer casino-style gaming on their 
reservations. All 29 tribes in Washington State have signed gaming compacts with the State. State-tribal gaming 
compacts are only required for Class III gaming, which includes activities such as lotteries, casino games, house-banked 
card games, horse racing, off-track betting, and machine gaming. Under Washington State law, the director of the 
Washington State Gambling Commission is delegated the responsibility of negotiating Class III gaming compacts. Gaming 
compacts receive a final approval when signed by the Governor and the tribal chair. 

In addition to gaming compacts, six tribes have signed cigarette compacts with the State.16 Tribes, as sovereign nations, 
are exempt from state tobacco excise taxation. Therefore, those who are enrolled members of the Indian Tribe are 
exempt from paying a tax on cigarettes sold on their reservation. Under Federal law, state excise taxes are owed by non-
members purchasing tobacco on tribal land, although states are limited in how they enforce or collect these taxes. The 
statutory duties applicable to administration and enforcement of the cigarette tax are divided between the Department 

                                                           
13 id. 
14 id. 
15 Wsgc.wa.gov. (2019). Gaming Compacts | Washington State Gambling Commission. [online] Available at: 
https://www.wsgc.wa.gov/tribal-gaming/gaming-compacts. 
16 Goia.wa.gov. (2019). Cigarette Compacts | GOIA. [online] Available at: https://goia.wa.gov/resources/cigarette-compacts. 
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of Revenue and the Washington State Liquor and Cannabis Board. After all negotiations are final, the cigarette compacts 
are signed by the Governor and the tribal chair. 

In 2015, House Bill 2000 authorized the Governor of Washington State to enter into marijuana compacts with federally 
recognized Indian Tribes, codified at RCW 43.06.490. The Washington State Liquor and Cannabis Board (WSLCB) has 
completed marijuana compacts with 11 tribes and is actively negotiating several more. There are currently six tribes in 
the cannabis industry with their own marijuana stores, all of which operate under the I-502 system as regulated by the 
WSLCB. Final approval of a marijuana compact requires the signatures of the Governor, tribal chair, WSLCB chair, WSLCB 
agency director, and two additional members of WSLCB. 

In order for tribal police officers to become members of LEOFF Plan 2, a retirement compact would need to be 
negotiated and signed by the Governor and tribal chair, or designee. This compact must include a limited waiver of the 
tribe’s sovereign immunity for purposes of enforcing the laws, rules, and regulations of the LEOFF Plan 2.  

Compact Process 
The process of creating a tribal compact for tribes to join LEOFF Plan 2 would start with the tribe expressing their 
interest in joining LEOFF Plan 2 to the State. The tribe would then meet with the State to discuss a compact, which 
should include discussing their goals, the general terms of the compact, and the waiver of sovereign rights. After the 
initial discussion, the drafting of the compact would begin. 

Most tribal compacts with the State rely on the use of templates, to ensure a consistent and efficient process. It may be 
useful to have a compact template created for all tribes to use. This would enable tribes to make their compacts unique 
to their own wants and needs, while maintaining a similar structure to the other tribes.  

Once a compact draft has been made, the tribe and the State will work together to edit and make recommendations. 
After the final compact language is agreed upon, the compact becomes official when it receives all required signatures 
of approval, which must include the Governor and tribal chair, or designee. In addition to the Governor’s signature, the 
State may also want to consider having the director of DRS sign the agreement as well.  

If tribal police departments are made eligible to join LEOFF Plan 2, then the retirement compacts should include at a 
minimum the following: 

• Acknowledgment by the tribal police department that it affirmatively chooses to participate in LEOFF Plan 2. 
• Evidence that the person or persons who sign the compact on behalf of a tribe have authority under tribal or 

community law to bind the tribe to all provisions in the compact, including any waiver of sovereign immunity. 
• Agreement by the tribe that the tribal police department meets the definition of a LEOFF Plan 2 employer as 

defined in RCW 41.26.030.  
• Agreement by the tribe that it will adhere to all reporting, contribution, and auditing requirements and rules as 

defined in Chapter 41.26 RCW.  
• Agreement by the tribe to a limited waiver of sovereign immunity and consent to the jurisdiction of the 

Washington state courts for the purpose of enforcing the reporting, contribution, and auditing requirements 
defined in chapter 41.26 RCW. 

• Agreement by the tribe to withdrawal procedures and liability. 
 

Below are some questions tribes and the State should consider before drafting the compact: 
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• Who should represent the tribe in the LEOFF Plan 2 tribal compact process?  
• Who should represent the State in the LEOFF Plan 2 tribal compact process?  
• Who will need to sign the final compacts for the State and for the tribe? 
• What are the ongoing costs to the tribe? 
• How would this affect LEOFF Plan 2 retirees currently employed by the tribe? 
• How would this affect retirees from other Washington State pension plans employed by the tribe? 
• How will this affect officers who have already been working for the tribe for many years? 
• What sovereign rights is the tribe giving up? 

LEOFF Plan 2 Eligibility 
For tribal police officers to be eligible for LEOFF Plan 2 both the officers and the employers would need to meet the 
eligibility requirements of LEOFF Plan 2. The state definition of “tribal police officer” is: 

“[…] any person in the employ of one of the federally recognized sovereign tribal governments, whose 
traditional lands and territories lie within the borders of the State of Washington, to enforce the criminal laws of 
that government.”17 

A law enforcement officer is eligible for LEOFF Plan 2 if they are: 

• Employed by a LEOFF Plan 2 employer; 
• Commissioned; 
• Full-Time; and, 
• Fully Compensated.18 

 
Therefore, for an officer to be eligible for LEOFF Plan 2 they must first be employed by a LEOFF Plan 2 employer. The 
current definition of “employer” in LEOFF Plan 2 is limited to: 

• The legislative authority of any city, town, county, district, or public corporation established under RCW 
35.21.730 to provide emergency medical services as defined in RCW 18.73.030; 

• The elected officials of any municipal corporation; 
• The governing body of any other general authority law enforcement agency; 
• A four-year institution of higher education having a fully operational fire department as of January 1, 1996; or, 
• The department of social and health services or the department of corrections when employing firefighters 

serving at a prison or civil commitment center on an island.19 
 

For tribal police officers to be eligible for LEOFF Plan 2, the definition of “employer” needs to be amended to include 
tribal police departments. Currently, if an employer falls within the definition for LEOFF Plan 2, then they are 
automatically a LEOFF Plan 2 employer. While the Public Employees’ Retirement System (PERS) allows for certain types 
of employers to opt-in to membership, LEOFF Plan 2 does not. This would create an issue related to tribal sovereignty, as 

                                                           
17 App.leg.wa.gov. (2019). RCW 10.92.010: Definitions. [online] Available at: 
https://app.leg.wa.gov/RCW/default.aspx?cite=10.92.010. 
18 App.leg.wa.gov. (2019). RCW 41.26.030: Definitions. [online] Available at: https://app.leg.wa.gov/RCW/default.aspx?cite= 
41.26.030. 
19 id. 
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the State could not require a tribe to be subject to the requirements of LEOFF Plan 2 without the tribe waiving sovereign 
immunity. Therefore, for tribes to be eligible for LEOFF Plan 2 the law would need to include an opt-in process for tribes. 
This would be a change in policy for LEOFF Plan 2. 

There currently is a process for tribal compact schools to opt-in as an employer under the Teachers’ Retirement System 
(TRS) and School Employees' Retirement System (SERS).20 Tribal compact schools are the only TRS and SERS employer 
not mandated into membership. The legislature could create a similar process for tribal police departments to opt-in to 
LEOFF Plan 2 Membership. 

Once a law enforcement officer is employed by an eligible employer, they must next be “commissioned”. Under WAC 
415-104-011, the DRS defines “commissioned” as “an employee is employed as an officer of a general authority 
Washington law enforcement agency and is empowered by that employer to enforce the criminal laws of the State of 
Washington”. RCW 10.93.020(3) defines “general authority Washington peace officer” as “any full-time, fully 
compensated and elected, appointed, or employed officer of a general authority Washington law enforcement agency 
who is commissioned to enforce the criminal laws of the State of Washington generally.” Therefore, tribal police officers 
with general authority would be eligible for LEOFF Plan 2 if tribal police departments were added to the definition of 
“employer”. 

General vs. Limited Authority  
As explained above, law enforcement officers are required to have general authority to be eligible for membership in 
LEOFF Plan 2. A general authority Washington State Peace Officer is any full-time, fully compensated and elected, 
appointed, or employed officer of a general authority law enforcement agency in the State.21 This includes local 
governments, the Washington State Patrol, and the Department of Fish and Wildlife. General authority peace officers 
may enforce criminal or traffic laws of the State throughout the territorial boundaries in the following circumstances: 
with the support and approval of an inter-local agreement; in response to an emergency involving immediate threat to 
human life or property; in response to a request for assistance pursuant to a law enforcement assistance agreement; 
when transporting prisoners; when executing an arrest warrant or search warrant; or, when in fresh pursuit.22  

A limited authority Washington State Peace Officer is “any full-time, fully compensated officer of a limited authority 
Washington law enforcement agency empowered by that agency to detect or apprehend violators of the laws in some 
or all of the limited subject areas for which that agency is responsible.”23 Limited authority officers include, but are not 
limited to, Liquor and Cannabis Board enforcement officers, Gambling Commission special agents, and Department of 
Natural Resources police officers. There have been bills proposed to the legislature to include limited authority officers 

                                                           
20 App.leg.wa.gov. (2019). Chapter 28A.715.010 RCW: Authority to enter into compacts—Process—Rules—Retirement systems. 
[online] Available at: https://app.leg.wa.gov/RCW/default.aspx?cite=28A.715.010 
21 App.leg.wa.gov. (2019). Chapter 10.93.020 RCW: DEFINITIONS. [online] Available at: 
https://app.leg.wa.gov/RCW/default.aspx?cite=10.93.020. 
22 Lawfilesext.leg.wa.gov. (2019). FINAL BILL REPORT-EHB 2476. [online] Available at: http://lawfilesext.leg.wa.gov/biennium/2007-
08/Pdf/Bill%20Reports/House/2476.FBR.pdf. 
23 App. leg.wa.gov. (2019). Chapter 10.93.020 RCW: DEFINITIONS. [online] Available at: 
https://app.leg.wa.gov/RCW/default.aspx?cite=10.93.020. 
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in LEOFF Plan 2; however, none of those bills have been endorsed by the LEOFF Plan 2 Board. Instead, limited authority 
officers are typically covered by the Public Safety Employees’ Retirement System (PSERS).24  

Tribal police officers may have general authority or limited authority. In 2008, HB 2476 authorized tribal police officers 
to act as general authority officers if the tribal government met specific requirements regarding certification, insurance 
liability, and administration.25 The certification requirement is conducted through the Criminal Justice Training 
Commission (CJTC). Tribal governments must enter into a written agreement with the CJTC to receive this training and 
certification. These written agreements require the tribal law enforcement agency and its officers to comply with all of 
the requirements for granting, denying, and revoking certification as they are applied to state general authority peace 
officers. However, tribes may have agreements with CJTC for training and certifying officers without the tribe meeting 
the other requirements for general authority.  

Eleven tribal police departments have met the general authority requirements and their tribal police officers are 
considered general authority Washington State peace officers. Tribal police officers working for the other tribal police 
departments are considered limited authority Washington State peace officers. The legislature may want to consider 
whether to allow for limited authority tribal police officers to be eligible for membership in PSERS. Similar to LEOFF  
Plan 2, PSERS would need to be amended to allow for tribes to be eligible employers and tribal police officers to be 
eligible members.  

The chart below displays the certifications described above for each tribal police department, and identifies those 
departments which contract out their police services: 

tribal police Department General Authority Certification CJTC Certification Contract Out Police Services 

Chehalis X X   
Colville  X   
Cowlitz  X   
Elwha  X   
Hoh    X 
Jamestown S’Klallam      
Kalispel X X   
Lummi      
Makah    X 
Muckleshoot  X X 
Nisqually X X   
Nooksack  X   
Port Gamble S’Klallam X X   
Puyallup  X   
Quileute  X   

                                                           
24 App.leg.wa.gov. (2019). Chapter 41.37 RCW: WASHINGTON PUBLIC SAFETY EMPLOYEES’ RETIREMENT SYSTEM. [online] Available 
at: https://app.leg.wa.gov/RCW/default.aspx?cite=41.37. 
25 App.leg.wa.gov. (2019). Chapter 10.92 RCW: TRIBAL POLICE OFFICERS. [online] Available at: 
https://app.leg.wa.gov/RCW/default.aspx?cite=10.92.  
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Quinault X X   
Sauk-Suiattle X X   
Shoalwater Bay X X   
Skokomish  X   
Snoqualmie  X   
Spokane  X   
Squaxin Island  X   
Stillaguamish X X   
Suquamish  X X   
Swinomish X X   
Tulalip X X   
Upper Skagit  X   
Yakama      

Results of Tribal Survey 
In July of 2019, LEOFF Plan 2 Board staff sent a brief survey to each tribal police department. The survey asked the tribal 
police department’s interest in joining LEOFF Plan 2; the average age, years of service, and salary of all the full time 
officers employed by the tribe; the current pension plan offered to their officers; and, any concerns or questions they 
have about joining LEOFF Plan 2. 

Twelve tribes responded to the survey questions and nine of those tribes expressed their interest in being a part of 
LEOFF Plan 2, along with questions and concerns about the system. The three tribes that did not express interest in 
joining the system cited the following reasons: 

• Muckleshoot tribal police Department – They contract with the King County Sheriff’s Office, and therefore their 
officers are already in the LEOFF Plan 2 system.  

• Stillaguamish tribal police Department - They responded that they are not interested in joining LEOFF Plan 2 
because the majority of their officers are LEOFF Plan 2 retirees and the impact joining LEOFF Plan 2 would have 
on those officers. 

• The Spokane tribe responded that they were not interested in joining LEOFF Plan 2 at this time. They did not 
provide any additional detail. 
 

Some of the shared concerns among the tribes included:  

• How retired LEOFF Plan 2 members working for the tribe would be affected;  
• What the general costs and benefits of the system are;  
• Whether all officers in a participating tribe would be required to join or if it would be optional;  
• Whether every tribe need to be a part of the system; and,  
• How tribal sovereignty would be impacted if they were to join LEOFF Plan 2?  

 
The most cited reason why the tribal police departments were interested in joining LEOFF Plan 2 was for the recruitment 
and retention of high quality police officers. The responses to the questions regarding salary and demographic data of 
the full time officers employed by the tribes varied substantially. These results are shown in the chart below: 
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tribal police Dept # Full-time Officers Average Salary Average Age Average Service Years 

Chehalis 18 $80,154 37.4 6.7 

Muckleshoot     

Nooksack 8 $61,380 33 5 

Port Gamble S'Klallam 10 $45,760 30  

Puyallup 29 $96,063 45 14.5 

Quileute  $62,400 32 8 

Quinault 10  37 6 

Shoalwater Bay 5 $60,000 - $70,000 43 4 

Spokane     

Stillaguamish 11 $76,695 54 25-30 

Suquamish  $77,400 44.5 12.46 

Upper Skagit 7 $65,000 45 3 
 

LEOFF Plan 2 staff requested this data in part to assist the Office of the State Actuary (OSA) with analyzing the potential 
financial costs to LEOFF Plan 2 of having tribal police officers eligible for membership.  

In response to the survey question regarding current pension plans offered by the tribal police department, nine of the 
tribes currently offer a 401(k) retirement plan. One tribe also offers their officers a Profit Sharing Plan and a Tax Exempt 
Retirement Savings Plan, in addition to a 401(k) plan. Most of these 401(k) plans require matching contributions by the 
employee. The term “matching contribution” refers to a certain dollar amount contributed by an employer to the 
retirement savings account of an employee who makes a similar contribution. The maximum percentage of employer 
contribution rate for these 401(k) plans were all less than the current LEOFF Plan 2 employer contribution rate of 8.59 
percent.26 

Actuarial Analysis 
The LEOFF Plan 2 Board requested OSA to prepare an actuarial analysis (Appendix B) on the potential impact of tribal 
law enforcement officers joining LEOFF Plan 2. Since there is not a proposed bill to analyze, OSA worked with LEOFF 2 
Board staff to make various assumptions to assist with their analysis, including that the pricing should be for prospective 
service only and that it would be optional for the tribes to join LEOFF Plan 2. 

OSA utilized the data gathered by LEOFF Plan 2 staff in the survey of tribal police departments. OSA assumed a 
hypothetical group of 100 new entrants to LEOFF Plan 2 with an average age of 40, with 10 years of experience, and an 
average annual salary of $72,000. OSA’s analysis showed an expected impact to LEOFF Plan 2 contribution rates of 0.02% 
to members, 0.01% to employers, and 0.01% to the State. This impact on contribution rates is based on an expected 

                                                           
26 8.59 percent is the combined percentage paid by the employer and the state for LEOFF Plan 2. 
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increase of $20 million to the actuarial present value of projected benefits. If fewer than 100 tribal law enforcement 
officers join LEOFF Plan 2, the rate impact would be less, and if more officers join the rate impact would be more. 

Retiree Return to Work Impacts 
State pension plans, including LEOFF Plan 2, include restrictions on retirees returning to work and receiving pension 
payments. Currently, tribal police departments are not subject to these retiree return to work laws since they are not a 
DRS covered employer. If tribal police departments became LEOFF Plan 2 employers, their employees would be subject 
to retiree return to work restrictions. 

LEOFF Plan 2 retirees are subject to the retiree return to work law known as “career choice”. Under career choice, a 
retiree of LEOFF Plan 2 who becomes employed in a non-LEOFF eligible position may choose to either: receive LEOFF 
Plan 2 retirement benefits while employed in the non-LEOFF position and be prohibited from entering a new retirement 
plan; or enter into the membership of his or her new position's retirement plan, make contributions and accrue service 
credit, and have their LEOFF Plan 2 retirement benefit suspended until the employment covered by the new retirement 
plan ends.27  

If a LEOFF Plan 2 retiree becomes employed in a LEOFF Plan 2 covered position they are no longer considered a retiree. 
Instead, they become active LEOFF Plan 2 members and reenter LEOFF Plan 2 membership, accruing additional service 
credit and paying member contributions. When they re-retire their LEOFF Plan 2 pension benefit is recalculated with the 
additional service credit and potentially with a new Final Average Salary. 

Currently, tribal police departments have a competitive advantage hiring LEOFF Plan 2 retirees over other public 
employers in Washington because LEOFF Plan 2 retirees can work as law enforcement officers for a tribe while still 
receiving their pension payments. If tribal police departments become LEOFF Plan 2 employers, LEOFF Plan 2 retirees 
who work for those tribes as law enforcement officers would have to rejoin LEOFF Plan 2 membership and stop receiving 
their LEOFF Plan 2 retirement benefit.  

There may also be return to work implications for tribal employees who retired from other Washington State pension 
systems. For example, the 2008 Early Retirement Factors (ERF) return to work restrictions prohibit a 2008 ERF retiree to 
return to work for a DRS employer in any capacity without having their pension benefit stopped.28 Currently, it is unclear 
how the 2008 ERF return to work restrictions would impact a tribe if the tribal police department became a LEOFF Plan 2 
employer. Specifically, whether the tribe as a whole would be considered a DRS employer as a result of the tribal police 
department becoming a LEOFF Plan 2 employer. If the tribe is considered a DRS employer then all of the tribe’s 
employees would be subject to the 2008 ERF return to work restrictions. This issue, for first class cities, is currently being 
litigated in Romero v. Department of Retirement Systems.29 Similar to the position tribes would be in if they became 
LEOFF employers, first class cities are LEOFF employers only; they have their own pension system for other city 
employees. In Romero, DRS determined that a 2008 ERF PERS retiree was subject to the 2008 ERF return to work 

                                                           
27 App.leg.wa.gov. (2019). Chapter 41.26.500 RCW: Suspension of retirement allowance upon reemployment—Reinstatement—
Option to enter into membership. [online] Available at: https://app.leg.wa.gov/RCW/default.aspx?cite=41.26.500. 
28 App.leg.wa.gov. (2019). Chapter 41.40.630 RCW: RETIREMENT FOR SERVICE [online] Available at: 
https://app.leg.wa.gov/RCW/default.aspx?cite=41.40.630. 
29 Romero v. Department of Retirement Systems, Cause No. 18-2-04400-1 
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restrictions for returning to work for the City of Spokane. Mr. Romero argues that the 2008 ERF restrictions do not apply 
to first class cities because they are not DRS-covered employers. 

State Contributions 
If tribal police officers are allowed into LEOFF Plan 2 the law will need to address what percentage of contributions the 
employer and state pay. The current cost-sharing method applied to a majority of LEOFF Plan 2 employers is 50 percent 
of contributions are paid by the member, 30 percent by the employer and 20 percent by the State.30 However, for Port 
Districts and institutions of higher education, the member and employer each pay 50 percent and the State pays zero 
percent.31  

Retroactive Service Credit 
An issue that sometimes arises when new employers join a state pension system is whether the new members should 
have the ability to purchase past service credit that they would have earned if their employer had previously been an 
eligible employer. Groups of employees whose membership was changed from PERS to LEOFF Plan 2 in the past, such as 
port police officers and fire fighters, higher education police officers and fire fighters, and emergency medical 
technicians were provided with an option to transfer their past eligible service from PERS to LEOFF Plan 2.  

When this occurs the law must address who will pay the full actuarial cost of the benefit. Typically, the member is 
responsible for the full actuarial cost of the service credit, however there have been instances in which the employer 
and/or pension plan has shouldered a portion of that cost. Members may be able to pay for that service credit by rolling 
over funds from other retirement savings accounts, so long as that account is eligible for a rollover under IRS 
regulations.32  

Withdrawing from LEOFF Plan 2  
If tribes are allowed to join LEOFF Plan 2, the law should address whether this decision is irrevocable. If it is not 
irrevocable, the law should include what the process and liability of withdrawing from membership includes. Currently, 
LEOFF Plan 2 does not address these issues because membership is mandatory and there is no option to leave 
membership so long as an employer continues to employ eligible members. In PERS, which allows for certain employers 
to opt-in, that decision is irrevocable.33 An employer can only withdrawal from membership by dissolving. When an 
employer dissolves, the plan subsidizes the costs associated with the liability of the employer. 

While the majority of states do not allow employers to withdraw from their pension systems, some states allow for 
withdrawal. These plans typically follow procedures similar to those required of private ERISA covered multi-employer 
plans. Under ERISA, employers are required to pay “withdrawal liability” to leave the plan.34 Under ERISA, withdrawal 
                                                           
30 App.leg.wa.gov. (2019). RCW 41.26.725: Board of trustees—Contributions—Minimum and increased benefits. [online] Available at: 
https://app.leg.wa.gov/RCW/default.aspx?cite=41.26.725. 
31 App.leg.wa.gov. (2019). RCW 41.26.450: Port districts and institutions of higher education—Employer and state contributions—
Recovery of contributions. [online] Available at: https://app.leg.wa.gov/RCW/default.aspx?cite=41.26.450. 
32 Rollover Chart. (2019). Available at: https://www.irs.gov/pub/irs-tege/rollover_chart.pdf. 
33 App.leg.wa.gov. (2019). RCW 41.40.111: Retirement system employer—Unit of government. [online] Available at: 
https://app.leg.wa.gov/RCW/default.aspx?cite=41.40.111. 
34 Law.cornell.edu/uscode. (2019). U.S. Code § 1381.Withdrawal liability established; criteria and definitions. [online] Available at: 
https://www.law.cornell.edu/uscode/text/29/1381.  
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liability is the amount of Unfunded Vested Benefits (an amount equal to the value of nonforfeitable benefits under the 
plan, less the value of the assets of the plan).35  

The process to withdraw for public pension systems typically involves the following steps: decision by employer to 
withdraw; employee vote to withdraw; notification to the pension system; accounting of liabilities; payment of 
liabilities; and, handling of vested and non-vested member accounts.36 

To help prevent the underlying issues that may result in withdrawal, it would be beneficial for tribes to have as much 
information as possible about the costs and obligations of being a LEOFF Plan 2 employer. Arizona Public Safety 
Personnel Retirement System sought to address this concern for tribes seeking to join their pension system, by requiring 
the tribe to pay for "[…] a preliminary actuarial survey to determine the estimated cost of participation, the benefits to 
be derived and other such information as may be deemed appropriate."37 Two tribal police departments and one tribal 
fire department in Arizona are currently participating in the Arizona Public Safety Personnel Retirement System.38 
According to OSA, the term “actuarial survey” is not a recognized actuarial term. Therefore, if the legislature wanted to 
require or recommend that tribes opting-in to LEOFF Plan 2 conduct an actuarial survey, they should clearly define the 
requirements of the actuarial survey. 

In the legislation authorizing tribal compact schools to become members of TRS and SERS, the legislature addressed the 
risks of tribal compact schools withdrawing from the pension systems by including language in the bill which required 
the compact agreement to address “expectations and duties if the compact terminates […]”.39 Furthermore, the 
compact must include: 

Acknowledgment by the tribal school that it has been advised that choosing to no longer participate in the 
retirement systems may result in federal tax implications for the governing body and its employees that are 
outside the control of the State of Washington, the department of retirement systems, and the superintendent of 
public instruction, and that the tribal school is encouraged to seek counsel before agreeing to any dissolution 
procedures in the compact. 

Tribal compact schools have a greater risk of the issue of withdrawal arising because of the temporary nature of their 
existence. Only tribal compact schools, not tribal schools, are eligible for membership in the State retirement systems. 
Tribal schools can become tribal compact schools through entering into a compact agreement with the Office of 
Superintendent of Public Instruction (OSPI). These agreements are typically only two year agreements, meaning that 
every two years there is a risk that the tribal compact school will dissolve and no longer be eligible for membership in 
TRS and SERS.  

                                                           
35 id. 
36 Handling Withdrawals from Multi-Employer Public Pension Plans. (2015). [online] Available at: 
https://www.nappa.org/assets/docs/ArchivedConferenceMaterials/2015ConferenceAustin/nappa_2015%20wed_terminatingemplo
yersoutsourcingemployees.pdf  
37 Azleg.gov. (2019). Arizona Revised Statutes. [online] Available at: 
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/38/00851.htm. 
38 Psprs.com. (2019). Participating Employers of the Public Safety Personnel Retirement System (PSPRS). [online] Available at: 
http://www.psprs.com/uploads/sites/1/Participating_Employers_of_PSPRS.pdf. 
39 App.leg.wa.gov. (2019). Chapter 28A.715.010 RCW: Authority to enter into compacts—Process—Rules—Retirement systems. 
[online] Available at: https://app.leg.wa.gov/RCW/default.aspx?cite=28A.715.010 
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In the tribal compact school legislation, the legislature also addressed potential risks associated with employees of tribal 
compact schools claiming they had “Bakenhus” rights to remain in the pension plan if their employer withdrew from 
membership. The legislation stated “[f]or tribal schools that opt out of pension plan participation, such schools' 
employees shall have no right to earn additional service credit in the plan.” 

 SUPPORTING INFORMATION 
Appendix A: Ice Miller Legal Advice Memo Re: Overview Regarding Admission of tribal police to Public Retirement 
System, October 14, 2019. 

Appendix B: Office of the State Actuary Memo Re: Actuarial Analysis for the LEOFF 2 Board Tribal Participation Study, 
November 27, 2019. 

Appendix C: Responses to Survey from Tribes 
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Muckleshoot Tribe 
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Port Gamble S’Klallam Tribe 
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Puyallup Tribe 

 



TRIBAL LAW ENFORCEMENT STUDY | LEOFF Plan 2 Retirement Board December 18, 2019 
 
 

 
 

Page | 39 
 
 

 

  



TRIBAL LAW ENFORCEMENT STUDY | LEOFF Plan 2 Retirement Board December 18, 2019 
 
 

 
 

Page | 40 
 
 

 

  



TRIBAL LAW ENFORCEMENT STUDY | LEOFF Plan 2 Retirement Board December 18, 2019 
 
 

 
 

Page | 41 
 
 

 

  



TRIBAL LAW ENFORCEMENT STUDY | LEOFF Plan 2 Retirement Board December 18, 2019 
 
 

 
 

Page | 42 
 
 

Quileute Tribe 

 



TRIBAL LAW ENFORCEMENT STUDY | LEOFF Plan 2 Retirement Board December 18, 2019 
 
 

 
 

Page | 43 
 
 

 

  



TRIBAL LAW ENFORCEMENT STUDY | LEOFF Plan 2 Retirement Board December 18, 2019 
 
 

 
 

Page | 44 
 
 

Quinault Tribe 
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Shoalwater Bay Tribe 
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Spokane Tribe 
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Stillaguamish Tribe 
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Suquamish Tribe 
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Upper Skagit Tribe 
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