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Some Headlines - Federal 
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Your attention please ….
Examples of Public Records  Act penalty orders, judgments and settlements 
following lawsuits by requesters alleging PRA violations by a public agency. 
(Does NOT include attorneys fees and costs in all cases).

• $600,000 – Snohomish County
• $575,000 – Snohomish County
• $550,000 – Clallam County
• $502,827 – L & I (upheld by State Supreme Court)

• $500,000 – Board of Accountancy (global settlement of 7 lawsuits and 15 PRA disputes) 

• $488,000 - Bainbridge Island ($350,000 penalty, remainder is attorneys fees/costs)

• $371,340 – King County
• $192,000 – LCB (included other open government claims)

• $187,000 – Port of Olympia
• $175,000 – Mesa (reduced from $353,000 - possible appeal)

• $174,000 – Seattle
• $164,000 – Port of Kingston
• $100,000 – Shoreline (with attorneys fees, total amount was more than $500,000)

• $100,000 – Spokane County
• $85,000 – San Juan County
• $50,000 – Tacoma
• $45,000 – Kennewick
• $45,000 – Everett
• $45,000 – Port of Vancouver

--------
• $723,290 – UW (reversed on appeal)

• $649,896 – DSHS (reversed on appeal)
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Washington - Two Sunshine Laws

Open Public 
Records

RCW 42.56
Public Records Act

(PRA)

Open Public 
Meetings

RCW 42.30
Open Public Meetings Act

(OPMA)
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Intent
Open Public Records

• “The people of this state do not yield 
their sovereignty to the agencies that 
serve them.” 

• “The people, in delegating authority, do 
not give their public servants the right 
to decide what is good for the people 
to know and what is not good for them 
to know.” 

• “The people insist on remaining 
informed so that they may maintain 
control over the instruments that they 
have created.”

• The “free and open examination of 
public records is in the public interest, 
even though such examination may 
cause inconvenience or 
embarrassment to public officials or 
others.”

• Liberal construction.

Open Public Meetings
• “The people of this state do not yield 

their sovereignty to the agencies 
which serve them.” 

• “The people, in delegating authority, 
do not give their public servants the 
right to decide what is good for the 
people to know and what is not good 
for them to know.” 

• “The people insist on remaining 
informed so that they may retain 
control over the instruments they 
have created.”

• Liberal construction.
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Scope & Penalties
Open Public Records

• PRA applies to “any writing containing 
information relating to the conduct of 
government or the performance of any 
governmental or proprietary function 
prepared, owned, used, or retained by 
any state or local agency regardless of 
physical form or characteristics.” 

• Includes paper records, electronic 
records, emails, overheads, 
photographs, CDs, microfiche, etc.

• Location of record does not matter for 
PRA purposes.  

• Agency must conduct reasonable 
search where public records are likely 
to be found.

• Court can impose penalties & attorneys 
fees for agency violations of PRA, such 
as not producing responsive records.

Open Public Meetings

• OPMA applies to multi-member 
public state and local agency 
governing boards. 

• Applies to quorum of such a 
board or commission 
transacting the agency’s 
business (‘action”), including 
“discussion.”  

• Location of meeting does not 
matter for OPMA purposes.  
Case law:  could be via email.

• Court can impose penalties & 
attorneys fees for knowing 
violations of OPMA.
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Court Cases

Open Public Records

• PRA case law 
provides that “public 
records” must be 
provided by a public 
agency, even if 
located in an 
employee or official’s 
private account or 
device.  

• See upcoming slides.

Open Public Meetings
• OPMA case law 

provides that a 
meeting can occur 
via email, phone.

• While no current 
case, same principles 
presumably apply to 
social media.

• See upcoming slide.
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Social Media Use – PRA & OPMA 
Possible Issues

Open Public Records
• “Public records” include 

agency Facebook posts, 
Tweets, YouTube videos, etc.

• Those agency social media 
records  responsive to a PRA 
request must be searched, 
retained and produced –
does the agency have the 
tools to do that?

• Are agency 
officials/employees using 
personal social media 
accounts to conduct agency 
business?

Open Public Meetings
• A “meeting” could occur if a 

quorum collectively 
participates in a discussion 
of agency business on a 
Facebook page or through 
other social media.  

• But the agency is required to 
do certain advance public 
notices before meetings, 
maintain minutes, and permit 
the public to observe (with no 
conditions on attendance), so 
without those, OPMA would 
not be satisfied.
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You May Recall…PRA Case of
Nissen v. Pierce County (Aug. 2015)
- Text Messages

• Text messages sent and received by a 
public employee in the employee’s official 
capacity are public records of the employer, 
regardless of the public or private nature of the 
device used to create them; thus, even if the 
employee uses a private cell phone.

• A record that an agency employee prepares, owns, uses, 
or retains within the scope of employment is a record 
“prepared, owned, used or retained by a state or local 
agency” under the PRA.  
• An employee’s communication is “within the scope of 

employment” when the job requires it, the employer directs it, 
or it furthers the employer’s interests.

• This inquiry is always case- and record-specific.
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Nissen v. Pierce County
- Call and Text Logs

• For a record to be “used” by an agency it must bear a 
nexus with the agency’s decision-making process.  

• A record held by a third party, without more, is not a 
“public record”, unless the agency “uses” it.  In this case, 
that applied to call and text logs at the phone service 
provider which were not used by the agency (“the 
county did nothing with them”).
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Nissen:  “Mechanics” of Searching/Producing 
Public Records Controlled by Employee

• The public employee must obtain, segregate and 
produce to the employer those public records that are 
responsive to a PRA request from the employee’s 
personal accounts, files, and devices.  

~ Nissen v. Pierce County
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Mechanics (cont.) - Affidavit

• The employee’s reasonably detailed, nonconclusory 
affidavit submitted in good faith attesting to the nature and 
extent of the search can provide the requester, the agency, 
and the trial court with sufficient information.
• The trial court can resolve the nature of the record based solely 

on affidavits without an in camera review and without searching 
for records itself.  

• So long as the affidavit gives the requester and trial court a 
sufficient factual basis to determine information withheld is 
nonresponsive, the agency has performed an adequate search 
under the PRA.

• Where an employee withholds personal records from an 
employer, he or she must submit an affidavit with facts 
sufficient to show the information is not a “public record” under 
the PRA.

~ Nissen v. Pierce County
16



Comments from the Supreme Court
in Nissen v. Pierce County
• “One characteristic of a public record is that it is 

“prepared, owned, used, or retained by any state or local 
agency.” RCW 42.56.010(3). The County is correct that 
every agency the PRA identifies is a political body arising 
under law (e.g., a county). But those bodies lack an 
innate ability to prepare, own, use, or retain any record. 
They instead act exclusively through their employees 
and other agents, and when an employee acts within 
the scope of his or her employment, the employee's 
actions are tantamount to “the actions of the [body] 
itself.” …Integrating this basic common law concept into 
the PRA, a record that an agency employee prepares, 
owns, uses, or retains in the scope of employment is 
necessarily a record “prepared, owned, used, or retained 
by [a] state or local agency.” RCW 42.56.010(3). 17



Social Media Use – Developing Law -
Examples of Pending and Recent Public 
Records Act Cases
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West v. Vermillion, Puyallup.   Issue:  Access to an elected official’s 
personal website records.  Court of Appeals – Division II. (Next slide).

West v. Clark County.  Issue:  Access to an elected local official’s 
personal Facebook page records. Official’s search affidavit is also 
being contested. Cowlitz County Superior Court. (Pending) (Official 
dismissed; county is still a party).

West v. Puyallup.  Issue:  Access to local official’s Facebook page 
records.  Pierce County Superior Court.  (Pending)



West v. Vermillion, Puyallup (Nov. 8, 2016)
• PRA request for public records in a local elected 

official’s personal residence, on a personal 
computer, and in a personal email account & 
website.

• Official’s position:  Refused to provide records.  Official 
said he had an expectation of privacy under state and 
federal constitutions.

• Court of Appeals:  Official’s arguments rejected.  
• Public records must be disclosed.  The constitutions do not 

provide an individual a privacy interest in those public 
records.  

• Case remanded to have superior court amend its order and 
conform the procedures to Nissen.

• Petition for review denied by State Supreme Court. 
• Petition for certiorari denied by U.S. Supreme Court. 19
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Reminder:  PRA & Privacy

• There is no general “privacy” statutory exemption in the PRA.
• If privacy is an express element of another exemption, privacy is invaded 

only if disclosure about the person would be:

1. “Highly offensive to the reasonable person” and
2. “Not of legitimate concern to the public.”

~ RCW 42.56.050

This means that if information does not satisfy both these factors, it 
cannot be withheld as “private” information under other statutes. 



PRA & Privacy (cont.)
• Nissen:  

• “Because an individual has no constitutional privacy interest in 
a public record, Lindquist's challenge is necessarily grounded in 
the constitutional rights he has in personal information 
comingled with those public records.”

• “The people enacted the PRA “mindful of the right of individuals 
to privacy,” Laws of 1973, ch. 1, § 1(11), and individuals do not 
sacrifice all constitutional protection by accepting public 
employment… Agencies are in the best position to implement 
policies that fulfill their obligations under the PRA yet also 
preserve the privacy rights of their employees.”

• Predisik v. Spokane School Dist. No. 81:  
• A person “has a right to privacy under the PRA only in ‘matter[s] 

concerning the private life.’”  Those are “private facts” fairly 
comparable to these:

• “Every individual has some phases of his life and his activities and some facts about 
himself that he does not expose to the public eye, but keeps entirely to himself or at 
most reveals only to his family or to close personal friends. Sexual relations, for 
example, are normally entirely private matters, as are family quarrels, many unpleasant 
or disgraceful or humiliating illnesses, most intimate personal letters, most details of a 
man's life in his home, and some of his past history that he would rather forget.”
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So, Query:

• Is it “private” information if you are 
conducting official agency business on your 
own Facebook page, or Tweeted it from your 
own Twitter account, or shared it via your 
Instagram account, or maybe even on 
Nextdoor.com?
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Reminder:  OPMA Case – Wood v. Battle 
Ground School District
• Court of Appeals:  

• “Admittedly, unlike Washington, some states have explicitly 
addressed the use of electronic or other technological means 
of evading these [open meeting] laws. But unlike those 
states, Washington broadly defines “meeting” as “meetings at 
which action is taken,” regardless of the particular means used 
to conduct it.”

• “Thus, in light of the OPMA's broad definition of “meeting” and 
its broad purpose, and considering the mandate to liberally 
construe this statute in favor of coverage, we conclude that the 
exchange of e-mails can constitute a “meeting.” 

• In doing so, we also recognize the need for balance between 
the right of the public to have its business conducted in the 
open and the need for members of governing bodies to obtain 
information and communicate in order to function effectively. 
Thus, we emphasize that the mere use or passive receipt of e-
mail does not automatically constitute a “meeting.”

23



Examples of Board Policies
• Cities of Cheney, Seattle:  City councilmembers are 

strongly discouraged from “friending” each other on 
Facebook.

• Port Angeles:  City councilmembers are not permitted to 
comment on the agency’s Facebook page.

• Bonney Lake:  “Participation in online discussions by 
elected or appointed officials may constitute a meeting 
under the [OPMA].  Councilmembers, Commissioners, 
and other officials and appointed volunteers…should, in 
general, not comment or otherwise communicate on the 
City’s Social Media site(s).”
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Other Social Media Law Developments –
2013 Statute, FYI
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RCW 49.44.200
Personal social networking accounts—Restrictions on 
employer access—Definitions.
(1) An employer may not:
(a) Request, require, or otherwise coerce an employee or 
applicant to disclose login information for the employee's or 
applicant's personal social networking account;
…  

(Certain other requirements and exceptions apply. See 
statute, and Municipal Research and Services Center article 
on this legislation - “Use of Social Networking in Employment 
Decisions” – July 5, 2013)



Some Resources –
Municipal Research & Services Center
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Association of Washington Cities
(Handout)
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State Archives
(Handout)
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Social Media Use and 
Risk Management Tips

Open Public  Records

• Agencies should think about the 
records they are creating, and 
what laws apply, BEFORE 
engaging in social media.  

• Agencies should have clear 
policies.  

• Agencies should keep updated on 
changes in law and social media 
technology.

• Agencies should review available 
resources – look at best practices; 
be aware of penalties.

• Agency employees/officials should 
understand issues of conducting 
agency business in non-agency 
accounts.

Open Public Meetings

• Agencies subject to OPMA 
should be aware that quorum 
discussions of agency business 
– including postings on social 
media --- can trigger OPMA 
requirements and possible 
penalties if requirements not 
followed.  

• May need to adopt 
agency/board policies.

Examples:  
Cheney, Bonnie Lake,      
Seattle, Vancouver, 
Shoreline, Bothell, Others 
(see MRSC)  
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Thank you! Questions?
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