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BACKGROUND  
  

1. Phillip Boreen, who is now deceased, was a member of the Law Enforcement Officers' 
and Firefighters' Retirement System, Plan 1 (LEOFF1). At the time of his death,1 he was 
a LEOFF1 disability retiree who regularly received a disability retirement benefit.2  
 
Katherine Boreen, the Petitioner, is Mr. Boreen's widow.  
  

2. Mr. and Mrs. Boreen had four children, who they adopted on July 18, 2008:  
(born );  (born );  (born ); 
and  (born ).3  
 

3. The question here is whether    and  are eligible for 
LEOFF1 death and/or disability benefits. However, we should make one thing clear at 
the outset: those “child benefits” are not benefits paid to children.   

 

o In LEOFF1, as with public pensions generally, a child disability benefit is actually a 
percentage increase in a disabled parent’s benefit. It is the parent (the LEOFF 
member) who receives the disability benefit. That benefit is calculated by 

                                          
1 Mr. Boreen died on August 6, 2016. 
2 Mr. Boreen's local disability board determined that his disability was duty-related. 
3 In this decision, we refer to    and  by their first names, or as the “Boreen 
children.” Mr. Boreen had a fifth child (  born ). Because of her age,  was not eligible 
for an eligible child for purposes of calculating a disability retirement or death benefit under Mr. Boreen's 
retirement account. Consequently, her interests are not at issue here.   
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reference to his final average salary,4 and may be increased by an additional 
percentage for each eligible child (up to a maximum amount).  

 

o A child death benefit is actually a percentage increase in a surviving spouse’s 
benefit (also up to a maximum amount). It is the surviving spouse (of the 
deceased LEOFF member) who receives the death benefit―usually for the 
survivor’s life. 

 
4. In this decision, we frequently refer to Mr. Boreen's disability benefit and Mrs. Boreen’s 

survivor benefit as “child benefits.” For the sake of simplicity and readability: 
 

• When we refer to the Boreen children’s eligibility for a disability benefit, that 
eligibility would have the practical effect of retroactively increasing Mr. Boreen's 
disability benefit. 

  

• When we refer to the Boreen children’s eligibility for a death benefit, that 
eligibility would have the practical effect of retroactively increasing Mrs. Boreen’s 
survivor benefit. 

 
LEOFF, GENERALLY   
 

5. The Legislature created the LEOFF system to provide death, disability, and retirement 
benefits to LEOFF members and their beneficiaries.5 LEOFF benefits are limited to those 
who meet the requirements of the LEOFF Act.6 The disability and death benefits at the 
heart of this petition are two examples of frequently-administered LEOFF benefits.  
 

6. DRS is responsible for LEOFF administration. As the statutory LEOFF administrator, we 
manage the LEOFF trust fund for the benefit of its intended beneficiaries.7 In fulfilling 
that responsibility, our primary point of reference is the LEOFF Act―the most direct 
indicator of the intent of the Washington Legislature.   
 

LEOFF BENEFITS, GENERALLY   
 

7. There are two LEOFF plans: LEOFF1 and LEOFF2.8  
                                          
4 “Final average salary,” like dozens of other terms applied in LEOFF administration, is defined by statute. 
See RCW 41.26.030(15)(a). Mr. Boreen's final average salary is not at issue in this petition.  
5 RCW 41.26.020. See also Auto Drivers v. Retirement System, 92 Wn.2d 415, 422-23 (1979). 
6 The LEOFF Act is codified at Ch. 41.26 RCW. 
7 RCW 41.26.020. See Fire Fighters v. DRS, 97 Wn. App. 715, 718 (1999).  
8 LEOFF1 covers those who established LEOFF membership before October 1, 1977. LEOFF2 covers those 
who established LEOFF membership on and after that date. See RCW 41.26.030(21) and (22). 
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8. In many respects, there are critical differences in the benefits payable under LEOFF1 

and LEOFF2. Disability and death benefits are good examples of those differences. The 
disability and death benefit statutes discussed in this decision are specific to LEOFF1. 
 

9. In other important respects, however, LEOFF1 and LEOFF2 are the same: they derive 
generally from the same public pension policy, and they share many common 
definitional terms. This decision hinges on one such definition: “child.” That word 
carries the same meaning in both LEOFF1 and LEOFF2.  
 

LEOFF 1 DISABILITY BENEFITS   
 

10. A LEOFF1 member who retires for disability is entitled to receive a correctly calculated 
disability benefit, payable until his death or recovery from the disability. That benefit is 
calculated by reference to two factors: (a) his final average salary; and (b) the number 
of children he had at the time of his disability retirement. The relevant LEOFF1 disability 
benefit statute is RCW 41.26.130: 

 
Allowance on retirement for disability.  
(1) Upon retirement for disability a member shall be entitled to receive a monthly 
retirement allowance computed as follows:  

(a) A basic amount of 50% of final average salary at time of disability retirement, and  
(b)  An additional 5% of final average salary for each child as defined in [RCW 

41.26.030(6)]....  
(c) The combined total of (a) and (b) of this subsection shall not exceed a maximum of 

60% of final average salary....9 
 
LEOFF 1 DEATH BENEFITS   
 

11. When a LEOFF1 disability retiree dies, that member’s surviving spouse is entitled to 
receive a lifetime survivor benefit equal to the benefit the member received while he 
was alive.10 The relevant LEOFF1 death benefit statute is RCW 41.26.161(1): 

 
 
 
                                          
9 Both the disability retirement benefit and the death benefit grant a 5% benefit increase per eligible 
child. Because both benefits are capped at a total of 60%, however, the practical result for a 4-child 
increase would be a total benefit increase of only 10%. See RCW 41.26.130(1)(c)(the disability benefit 
cap) and RCW 41.26.161(1)(the death benefit cap). 
10 Under some circumstances, a surviving spouse may not be eligible for a survivor benefit―but none of 
those circumstances apply here. Mrs. Boreen receives a lifetime survivor benefit; it became payable on 
the day after Mr. Boreen's death. 
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Death benefits—Nonduty connected death 

(1) In the event of the nonduty connected death of any member who is...retired, 
[whether for disability or service], the surviving spouse shall become entitled...to receive 
a monthly allowance equal to...the amount of the retirement allowance such retired 
member was receiving at the time of death.... 
 

The amount of this allowance will be increased 5% of final average salary for each child 
as defined in [RCW 41.26.030(6)], subject to a maximum combined allowance of 60% of 
final average salary....11 

 
THE LEOFF DEFINITION OF “CHILD”   
 

12. This petition concerns the 5% additional benefit per eligible child. As applied to Mr. 
Boreen's retirement account, those “child benefits” would add 10% to the benefit Mr. 
Boreen received while he was alive, as well as to the survivor benefit Mrs. Boreen has 
received since his death.  
 

13. In LEOFF, the Legislature defined “child” by reference to five categories of children, as 
follows:  

 
"Child or children" means an unmarried person who is under [age 18] who is: 

(i) A natural born child;12 
(ii) A stepchild where that relationship was in existence prior to the date benefits are 

payable under this chapter; 
(iii) A posthumous child; 
(iv) A child legally adopted...prior to the date benefits are payable under this chapter; or 
(v) An illegitimate child legitimized prior to the date any benefits are payable under this 

chapter.... 13 
 

14. The “child” categories, in turn, are organized into two groups: those children who must 
meet a condition precedent in order to be eligible for LEOFF beneficiary status, and 
those who need not meet that condition precedent. That is:  

                                          
11 RCW 41.26.030(6)(a). This is the benefit that applies to a LEOFF1 member who retired for duty-related 
disability, but whose death was not connected to his LEOFF duty. For the law that applies to a LEOFF1 
member who was retired for duty-related disability, and whose death was connected to his LEOFF duty, 
see RCW 41.26.160. Both statutes apply the same disability benefit calculation formula. 
12 The statutory LEOFF “child” definition uses the term “natural born” child. Because we think it more 
properly descriptive, for the remainder of this decision we will use the term “biological child.” For the 
same reason, we refer to a “legitimized child” as an “extramarital child.” 
13 RCW 41.26.030(6)(a)(emphasis added). These are the provisions of the LEOFF “child” definition that 
apply to this petition. The full LEOFF definition of “child,” for benefit eligibility purposes, is broader than 
the language we have selectively quoted above. The issue here is whether the Boreen children are 
eligible LEOFF beneficiaries, and our analysis limited accordingly. 
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CONDITION PRECEDENT: NO CONDITION PRECEDENT: 

• Adopted child 
• Stepchild 
• Extramarital child 

• Biological child 
• Posthumous child  

 
The condition precedent requires a child to have met the “child” definition on or before 
the date when the LEOFF member’s benefit became payable.14 

 
15. Mrs. Boreen reasons that the LEOFF “child” definition is unfair to   

 and  because it treats adopted children less favorably than biological 
(including posthumous) children. That is: a biological (including posthumous) child can 
receive a LEOFF benefit at any time, without meeting any condition precedent, but an 
adopted child can only receive a that benefit if he/she was adopted when his/her 
parent began receiving a LEOFF benefit. The biological child need not meet any 
condition precedent, but the adopted child must. 

 
PAYMENT OF LEOFF BENEFITS TO CHILD BENEFICIARIES   
 
16. Mr. Boreen's disability benefit became payable on March 31, 2000, when he retired for 

disability and began receiving LEOFF benefits. Any (otherwise eligible) child15 he had at 
that time would have been benefit-eligible, whether that child was biological, 
posthumous, adopted, stepchild, or (acknowledged) non-marital.16  
 
Because Mr. Boreen had no benefit-eligible children when he retired, no child was 
eligible for a disability benefit.  
 

17. When Mr. Boreen died on August 6, 2016, he had been receiving LEOFF benefits since 
2000. His death benefit (that is, Mrs. Boreen’s survivor benefit) was also determined as of 
the date of his retirement, because that was the point at which he first began receiving 
LEOFF benefits.  

                                          
14 For the sake of readability, we use the phrases “when the member’s benefit becomes payable” and 
“when the member receives his benefit” interchangeably. 
15 As mentioned above, Mr. Boreen's daughter  was his biological child, but she was not “otherwise 
eligible” because she was older than 18 when he retired. 
16 In particular, a posthumous child would have been Mr. Boreen's beneficiary because that child would 
have already been conceived when he retired for disability. A posthumous child is not simply any 
biological child―it is a child who was conceived while a parent was alive, but born after that parent 
died.16 See Black’s Law Dictionary 1167 (7th ed. 1999)(A posthumous child is a child “born after the death 
of his or her father.”) In the administration of LEOFF benefits, a posthumous child can only be a child who 
was in utero when LEOFF benefits first became payable.  
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Because    and  were not Mr. Boreen's children when he 
retired, they were not eligible for a death benefit. But that was not because they are 
adopted.  
 

18. Without question,    and  were Mr. Boreen's children when 
he died―actually, practically, and legally. They became his children when they were 
adopted on July 18, 2008. Under Washington State probate law, they are his lawful issue 
and lineal descendants.17 Under Washington State adoption law, they are in all respects 
his children.18 But under Washington State LEOFF pension law, they are not his 
beneficiaries. 
 

THE CONSTITUTIONAL CLAIM 
 

19. Finally, we understand Mrs. Boreen's concern that the LEOFF Act appears to 
unconstitutionally treat biological children more favorably that adopted children. This 
appears to be, at heart, a claim that the LEOFF Act sanctions the unconstitutionally 
disparate treatment of adopted children. We do not address that claim here.  
 

20. DRS is an administrative agency. It has no authority to determine the constitutionality 
of the LEOFF Act; only the courts have the authority to adjudicate that question.19 As 
we are obliged to do, we presume that RCW 41.26.030(6) is constitutional.20 

 
THE SCOPE OF DRS’ AUTHORITY 

 
21. As the statutory LEOFF administrator, DRS is required to correctly administer the LEOFF 

Act―including the definition of “child” codified at RCW 41.26.030(6)(a). We have no 
authority to pay a child benefit increase to any minor who does not meet the 

                                          
17 See RCW 11.02.005(8): “Issue" means all the lineal descendants of an individual. An adopted individual 
is a lineal descendant of each of his or her adoptive parents....A child conceived prior to the death of a 
parent but born after the death of the deceased parent is considered to be the surviving issue of the 
deceased parent....” 
18 RCW 26.33.260(1): “The adoptee shall be, to all intents and purposes, and for all legal incidents, the 
child, legal heir, and lawful issue of the adoptive parent, entitled to all rights and privileges, including 
the right of inheritance and the right to take under testamentary disposition, and subject to all the 
obligations of a natural child of the adoptive parent.” 
19 Bare v. Gorton, 84 Wn.2d 380, 383 (1974), citing U.S. v. Kissinger, 250 F.2d 940 (3d Cir. 1958) and 3 K. 
DAVIS, ADMINISTRATIVE LAW TREATISE §  20.04 at 74 (1958). 
20 See Auto Drivers v. Retirement System, supra at 422 (“The wisdom of a legislative classification is not 
subject to our review. [A] statute is presumed to be constitutionally valid and the burden is on the 
challenger to prove that a classification does not rest on a reasonable basis.”)(citation omitted). 
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Legislature’s definition of “child.” We cannot disregard the wording of that definition, 
or read into it a meaning that was not intended by the Legislature.21 We have no 
authority to grant LEOFF1 disability or death benefits to the Boreen children.  
 

CONCLUSION 
 

22. We would like to conclude that    and  are beneficiaries 
under Mr. Boreen's LEOFF account. But we cannot.  
 

23. In the calculation and payment of statutory disability/death/injury benefits for children, 
the Legislature has in some other respects used the same language that is so problematic 
in this case (that is, determining a child’s beneficiary status by reference to a specific point 
in time).22 But it has not done so in the LEOFF Act. 
 

24. We can discern no ambiguity in RCW 41.26.030(6), and we do not have the authority to 
creatively interpret an unambiguous statute.23 We are required to administer the LEOFF 
Act as the Legislature has written it, not as we might prefer it to have been written.24  
 

25. Mr. Boreen's LEOFF benefits―including “child” benefits―are established by the 
Legislature. They exist only in LEOFF statute, and are defined solely by the LEOFF Act. 

                                          
21 See Water Power  v. Human Rights Commission,  91 Wn.2d 62, 65 (1978) (“An administrative agency is 
limited in its powers and authority to those which have been specifically granted by the legislature.”), 
citing Cole v. Transportation Commission, 79 Wn.2d 302, 306 (1971)(“An administrative agency must be 
strictly limited in its operations to those powers granted by the legislature.”)(additional citations omitted). 
22For example, worker's compensation benefits are determined by the worker’s circumstances (and 
number of children) on the date of his industrial injury. They are payable to an adopted, step, or non-
marital child, but only if that child held that status at the time of the parent’s injury. They are payable 
to a posthumous child, but only if that child had been conceived before the injury. See RCW 51.08.030. 
See also, for example, Foster v. L&I, 161 Wash. 54, 57 (1931)(denying beneficiary status for both a 
biological child and a stepchild of an injured worker who had neither at the time of his industrial 
injury)(“The [law] is clear and unambiguous. It denies to an injured workman the right to recover for an 
illegitimate child, unless legitimated prior to injury, and for a child not legally adopted. Respondent 
cannot recover on behalf of his stepchild, for the reason that its status, as such, did not become 
established until February 27, 1929, the date of the marriage, which was two years subsequent to the 
date of injury....”).  
  The Legislature embraced the same approach in the payment of crime victim compensation benefits. 
Those benefit amounts are also determined by the victim’s circumstances (and number of children) on 
the date of his injury. See RCW 7.68.020(4).  
23 See Roza Irrigation Dist. v. State, 80 Wn.2d 633, 635 (1972)(“Of course the basic rule [of statutory 
construction] is that, where the language of a statute is clear and unambiguous, there is no room for 
judicial interpretation.”)(citation omitted). 
24 See Auto Drivers v. Retirement System, supra at 421 (“This court cannot read into a statute that 
which it may believe the legislature has omitted, be it an intentional or inadvertent omission.”)(citation 
omitted). 
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They are payable only because the Legislature has allowed them to be paid. They are 
payable only when, and in the amount, allowed under the LEOFF Act.  
 
The LEOFF Act requires DRS to determine Mr. Boreen's death and disability benefits as 
of his disability retirement date: March 31, 2000. Because    and 

 were not his children at that point in time, they are not eligible for those 
benefits.  
 

26. In the end, we are obliged to deny Mrs. Boreen’s petition because of the language the 
Legislature chose to use when it enacted the “child” definition in RCW 41.26.030(6)(a). 
Her concerns are perhaps best directed to the Legislature’s attention.  

 
DECISION 
 
DRS correctly determined that    and  Boreen are not eligible for 
LEOFF1 disability or death benefits. 
 
 

 
Ceil Buddeke       
Petition Examiner 
Department of Retirement Systems  
 

YOU HAVE A RIGHT TO APPEAL THIS PETITION DECISION: You may appeal by filing a written appeal 
notice within 60 days of the date of this decision. File any appeal notice TO THE ATTENTION OF THE DRS 
APPEALS UNIT, using one of the following methods: 

• By mail:  Department of Retirement Systems / P.O. Box 48380 / Olympia, WA 98504-8380  
• By delivery: Department of Retirement Systems / 6835 Capitol Blvd / Tumwater, WA 98504.  
• By FAX: Department of Retirement Systems / 360.586.4225. (Follow with a hard copy by U.S. Mail 

or  delivery). 
You can find the appeal rules at Ch. 415-08 WAC. If you have any questions about the appeal process, you 
may contact the DRS Appeals Unit at rebekahc@drs.wa.gov or 360.664.7294. 

 

mailto:rebekahc@drs.wa.gov








 

 
 

STATE OF WASHINGTON 

 

LAW ENFORCEMENT OFFICERS’ AND FIRE FIGHTERS’  
PLAN 2 RETIREMENT BOARD 

 

P.O. Box 40918  Olympia, Washington 98504-0918 (360) 586-2320 FAX (360) 586-2329  
 

October 19, 2017 
 
 
TO:   Steve Nelsen, Executive Director 
  
FROM: Paul Neal, Senior Research and Policy Manager 
    
SUBJECT: Survivor rights of adopted children of LEOFF Plan 2 members. 
 
 

Question 
Does the LEOFF definition of “child”, which excludes children adopted after retirement, apply 
to LEOFF Plan 2?  If so, what benefits exclude such children? 
 

Answer 
Yes.  RCW 41.26.030(6)(a)’s definition of child applies to both LEOFF Plan 1 and LEOFF 
Plan 2.  It includes adopted children only if the adoption occurred “prior to the date benefits are 
payable under this chapter” thus excluding children adopted after retirement.  Children adopted 
after the member’s retirement do not qualify for the following LEOFF Plan 2 benefits: 

 Death in service benefit, including  
o Retirement allowance either: 

 Selected by child if no surviving spouse or domestic partner; or 
 Survivor benefit if surviving spouse or domestic partner dies while child 

under age of majority; RCW 41.26.510(2)(a) 
or 

o  150% contribution refund;  RCW 41.26.510(2)(b) or  
o  Duty death benefit: 

 Unreduced survivor allowance; RCW 41.26.510(4) 
 Reimbursement of premiums;  RCW 41.26.510(5) 
 Tuition Waiver; RCW 28B.15.380 

o Note:  children not eligible for lump sum death benefit; RCW 41.26.048 
 

 Establishing service credit for interruptive military service credit where member dies 
before establishing leave, RCW 41.26.520(7)(d). 
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