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1. Issue 
There is a need for a clear definition of what is included in “basic salary” in regard to 
employer contributions to deferred compensation plans.   

2. Proposal Summary 
The proposal would change the definition of basic salary to include employer contributions 
to a member’s 457 deferred compensation plan.  Employer contributions whether matching 
or guaranteed would also be included.  In order to avoid adversely affecting the intent of any 
current contracts, these changes would not take effect until July 1, 2011 to allow for existing 
contracts to expire and new contracts to be negotiated under the new definition of basic 
salary. 

3. Staff 
Greg Deam, Senior Research and Policy Manager 
(360) 586-2325 
greg.deam@leoff.wa.gov 

4. Members Impacted 
Based on the actuarial data as of September 30, 2005, there were 15,168 active LEOFF Plan 
2 members and 574 retirees.  Changes to what is included in basic salary could impact both 
active LEOFF Plan 2 members, and retirees, if the changes are made to a retired member’s 
final average salary retroactively. 

5. Current Situation 
Under current law, member contributions to the LEOFF Plan 2 defined benefit account are 
includable in basic salary and are mandatory.  Employer contributions are also mandatory, 
but are not included in basic salary. 
 
Most public employers offer a 457 deferred compensation plan.  Member contributions are 
voluntary and are includable in basic salary.  Employers are not required to contribute to the 
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457 deferred compensation plan, but they can.  Under certain circumstances employer 
contributions to a member’s 457 account can be included in basic salary. 

6. Background Information and Policy Issues 
Background 
The LEOFF Plan 2 Retirement Board (Board) heard a report last year on deferred 
compensation as it relates to inclusion to a member’s final average salary.  After the Initial 
Consideration report was presented in October 2005, the Board requested a Preliminary 
Report outlining the policy issues and options.  In December 2005, the Board determined this 
issue should be studied further and was deferred to 2006. 
 
By way of review, it is important to remember that a member’s retirement benefit is 
calculated using the formula, 2% x final average salary (FAS) x years of service (YOS).  
Final average salary for plan 2 members is the monthly average of the member’s basic salary 
for the highest consecutive sixty service credit months. 
 
It is clear from the statutes that if a member’s salary or wages include deferred salary under 
sections 403(b), 414(h) and 457 of the United States Internal Code, they are part of basic 
salary.  The statutes do not specifically include 401(a) defined contribution plans, nor do they 
distinguish between member and employer contributions.  Through administrative practice, 
the Department of Retirement Systems (DRS) has in some cases, included employer 
contributions in basic salary and not in others. 
 
There are two key concepts that are necessary to understand the issue.  The first is that in 
order for salaries or wages to be included in basic salary they must be for services rendered.  
The second key concept to understanding this policy issue is payments in lieu of. 
 
Services Rendered 
Payment is considered for services rendered if the member has an absolute right to receive 
the payment as part of his or her employment. The concept of services rendered becomes 
especially important when looking at employer-paid contributions. 
 
For example, if an employer offers to make a payment to a 457 deferred compensation plan 
for any employee, either as a percentage of salary or a specified amount per hour, the 
employer contributions are included as part of basic salary.  Members have an absolute right 
to receive the contributions as part of his or her employment. 
 
On the other hand, if an employer offers a 457 deferred compensation plan and offers a 
match, based on whether or not the member contributes, then it is not included in basic 
salary.  The match is not for services rendered, since the member does not have an absolute 
right to receive the additional contribution for performing the duties required of his or her 
position. 
 
 

 
  

2006 Interim L E O F F  P l a n  2  R e t i r e m e n t  B o a r d  Page 2 of 13 
   

 

 



Payment in Lieu of 
A payment in lieu of occurs when a new payment type is created as a replacement for an 
existing payment that has the characteristic of the payment it has replaced.  Whether or not 
the payment is includable or not includable in basic salary is not dependent upon what the 
payment is called, but rather on the nature of the payment. 
 
For example, employer contributions to Social Security are not part of basic salary.  Creating 
a payment type that is, in essence, a substitute for Social Security but with a different name 
would be a payment in lieu of and would not be considered basic salary. 
 
Another example of employer contributions not included in salary is payments to a health 
care account.  If through the bargaining process, the employer contributions to health care are 
exchanged for an increase in salary, the raise might not be considered “salary” for pension 
purposes. 
 
Statistical Information 
According to the 2005 Board survey of the 368 LEOFF Plan 2 employers, 331 (89.9%) 
offered a 457 deferred compensation plan and 92 (25%) of those offered some sort of 
contribution match. 
 
Policy Issues 
Even though deferred compensation is discussed in both statute and administrative rule, 
ambiguities still remain.  
 

 Should any employer contributions to a 457 deferred compensation plan be included 
in basic salary or only those that do not require member contributions? 

 
 Should 401(a) and 401(k) contributions be treated the same as other deferred wages? 

 
 Should payments in lieu of restrictions on “salary” be modified with respect to 

employer contributions to deferred salary accounts? 
 

These policy questions become particularly important as employers and bargaining units try 
to negotiate total compensation packages.  It will be very important to determine whether or 
not a specific item will or will not be included in a member’s retirement calculation.  
Although the deferred compensation programs are similar, it is important to note that the 
employer contributions to a 401(a) plan are less restrictive and may allow an employer to 
inflate a member’s final average salary (FAS). 
 

7. Options 
 
At the August 23, 2006 meeting, the Board discussed the three proposals below and moved 
the second option be brought back for consideration as a final proposal for legislation. 
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Option 1: Include employer contributions to a 457 deferred compensation plan as basic 
salary, unless they are in lieu of Social Security. 
 
Under this option, employer contributions to deferred compensation plans would be 
considered salary, even if: 
 

1) Employee contributions are required, or 
2) They are in lieu of non-includable payments, other than Social Security 
 

Option 2: Include employer contributions to a 457 deferred compensation plan as basic 
salary. 
 
Under this option, employer contributions to deferred compensation plans would be 
considered salary, even if: 
 

1) Employee contributions are required, or 
2) They are in lieu of any non-includable payments 
 

This option is similar to option 1, but with a broader scope. 
 
Option 3: Add 401(a) and 401(k) defined contribution plans to the definition of basic 
salary and include employer contributions from a 457, 401(a) or 401(k) deferred 
compensation plan as basic salary. 
 
Under this option, member and employer contributions to deferred compensation plans (457), 
401(a) and 401(k) wage deferral plans, would be included in the definition of basic salary.  
Contributions would be included even if the plan was negotiated as a replacement for a 
previously excluded payment, such as Social Security.  These plans would be excluded from 
the “payments in lieu of” restrictions. 
 

8. Costs 
According the Office of the State Actuary (OSA), “We do not believe contribution rates will 
increase as a result of LEOFF 2 salaries increasing uniformly.  It is possible that members 
could negotiate for benefit packages that increase salaries only during the final average salary 
period.  This would result in increased pension benefits that would not have been funded 
fully over the course of the members’ careers.  If a large enough portion of plan members 
negotiated for benefits packages of this nature, contribution rates would increase for LEOFF 
2.” 
 
OSA estimates that for every 1% increase in payroll, there is an increased cost in 
contributions of $2.3 million - member, $1.4 million - local government and $0.9 million – 
state, for the 2007 – 2009 biennium. 
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9. Supporting Information 
Appendix A – Salary RCWs 
Appendix B – Basic Salary WACs 
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Appendix A –Salary RCWs 
 
RCW 41.26.030  Definitions. 

    (12)(b) "Final average salary" for plan 2 members, means the monthly average of the 
member's basic salary for the highest consecutive sixty service credit months of service prior to 
such member's retirement, termination, or death. Periods constituting authorized unpaid leaves 
of absence may not be used in the calculation of final average salary. 

 

    (13)(b) "Basic salary" for plan 2 members, means salaries or wages earned by a member 
during a payroll period for personal services, including overtime payments, and shall include 
wages and salaries deferred under provisions established pursuant to sections 403(b), 414(h), 
and 457 of the United States Internal Revenue Code, but shall exclude lump sum payments for 
deferred annual sick leave, unused accumulated vacation, unused accumulated annual leave, 
or any form of severance pay. In any year in which a member serves in the legislature the 
member shall have the option of having such member's basic salary be the greater of:  

     (i) The basic salary the member would have received had such member not served in the 
legislature; or  

     (ii) Such member's actual basic salary received for nonlegislative public employment and 
legislative service combined. Any additional contributions to the retirement system required 
because basic salary under (b)(i) of this subsection is greater than basic salary under (b)(ii) of 
this subsection shall be paid by the member for both member and employer contributions. 

 
  

2006 Interim L E O F F  P l a n  2  R e t i r e m e n t  B o a r d  Page 6 of 13 
   

 

 



Appendix B – Basic Salary WACs 
 
WAC 415-104-298   Purpose and scope of basic salary rules.  WAC 415-104-299 through 415-104-405 codify the 
department's existing interpretation of statutes and existing administrative practice regarding classification of 
payments as basic salary in LEOFF Plan I and LEOFF Plan II. The department has applied and will apply these rules 
to determine the proper characterization of payments occurring prior to the effective dates of these sections. 
 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-298, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-299   Basic salary table.  The following table will help you determine whether certain types of 
payments are basic salary under LEOFF Plan 1 or 2. Be sure to read the referenced rule to ensure that you have 
correctly identified the payment in question. The department determines basic salary based upon the nature of the 
payment, not the name applied to it. See WAC 415-104-311 (Plan 1) and WAC 415-104-360 (Plan 2). 
 

Type of Payment LEOFF 1 Basic Salary? LEOFF 2 Basic Salary? 
Additional Duty Pay Yes - WAC 415-104-3205 Yes - WAC 415-104-360 
Allowances (i.e. uniform) No - WAC 415-104-3404 No - WAC 415-104-390 
Basic Monthly Rate Yes - WAC 415-104-3200 Yes - WAC 415-104-360 
Cafeteria Plans No - WAC 415-104-3303 Yes - WAC 415-104-367 
Deferred Wages Attached to Position Yes - WAC 415-104-3201(1) Yes - WAC 415-104-363(1) 
Deferred Wages not attached to a Position No - WAC 415-104-3306 No - WAC 415-104-363(2) 
Disability Payments No - WAC 415-104-340 No - WAC 415-104-380 
Education Attainment Pay No - WAC 415-104-3301 Yes - WAC 415-104-375 
Employer taxes/contributions No - WAC 415-104-3401 No - WAC 415-104-383 
Fringe Benefits, including insurance No - WAC 415-104-3402 No - WAC 415-104-385 
Illegal Payments No - WAC 415-104-3403 No - WAC 415-104-387 
Leave Cash Outs/Severance No - WAC 415-104-3304 No - WAC 415-104-401 
Longevity Yes - WAC 415-104-311 Yes - WAC 415-104-375 
Overtime No - WAC 415-104-3305 Yes - WAC 415-104-370 
Paid Leave Yes - WAC 415-104-3203 Yes - WAC 415-104-373 
Payments in Lieu of Excluded Items No - WAC 415-104-350 No - WAC 415-104-405 
Performance Bonuses No - WAC 415-104-3302 Yes - WAC 415-104-377 
Retroactive Salary Increase Yes - WAC 415-104-3202 Yes - WAC 415-104-365 
Reimbursements No - WAC 415-104-3404 No - WAC 415-104-390 
Retirement or Termination Bonuses No - WAC 415-104-3406 No - WAC 415-104-395 
Shift Differential Yes - WAC 415-104-3204 Yes - WAC 415-104-379 
Special Salary or Wages No - WAC 415-104-330 Yes - WAC 415-104-375 
Standby Pay No - WAC 415-104-3405 No - WAC 415-104-393 
Tuition/Fee Reimbursement No - WAC 415-104-3404 No - WAC 415-104-390 
Workers' Compensation Not Applicable No - WAC 415-104-380 
 
 
[Statutory Authority: RCW 41.50.050(5) and chapter 41.26 RCW. 03-06-042, § 415-104-299, filed 2/27/03, effective 4/1/03. Statutory 
Authority: RCW 41.50.050. 99-16-075, § 415-104-299, filed 8/3/99, effective 9/3/99. Statutory Authority: RCW 41.50.050 and 41.50.055. 97-
01-016, § 415-104-299, filed 12/6/96, effective 1/6/97.] 
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WAC 415-104-301   What is basic salary?  (1) Basic salary is the compensation used to determine LEOFF 
contributions and LEOFF retirement allowances. A payment from an employer to a member does not qualify as 
basic salary unless it meets the statutory definition of basic salary in RCW 41.26.030(13) which is explained in 
greater detail in WAC 415-104-311 through 415-104-405. 
 
     (2) The definition of basic salary is different for Plan I and Plan II. WAC 415-104-311 through 415-104-350 
define basic salary for Plan I. WAC 415-104-360 through 415-104-405 define basic salary for Plan II. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-301, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-360   How is basic salary for LEOFF Plan II determined?  (1) What payments are included in 
LEOFF Plan II basic salary? Other than the specific exclusions listed in WAC 415-104-397 and 415-104-401, a 
payment that is a salary or wage earned during a calendar month for personal services rendered by a member to an 
employer qualifies as LEOFF Plan II basic salary. 
 
     (a) Certain payments that are not for personal services rendered also qualify if there is a specific statutory 
provision identifying those payments as LEOFF Plan II basic salary. See WAC 415-104-373. 
 
     (b) Specific types of payments that qualify as LEOFF Plan II basic salary include, but are not limited to, the 
payments described in WAC 415-104-363(1) and 415-104-365 through 415-104-379. 
 
     (c) Other payments not specifically listed qualify as basic salary for LEOFF Plan II only if those payments are a 
salary or wage for services rendered. 
 
     (2) Basic salary is earned when the service is rendered, rather than when payment is made. 
 
     (3) Salary characterizations are based upon the nature of the payment. Whether a payment is basic salary 
depends upon whether the payment is earned as a salary or wage for services rendered. The name given to the 
payment is not controlling. The department determines whether a payment is basic salary by considering: 
 
     (a) What the payment is for; and 
 
     (b) Whether the reason for the payment brings it within the statutory definition of basic salary. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-360, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-363   Deferred wages.  (1) If earned for services rendered, deferred wages are basic salary. If a 
member earns salary or wages for services rendered during a payroll period but defers receipt of payment, those 
earnings are basic salary for LEOFF Plan II. Deferred wages include, but are not limited to: 
 
     (a) Member contributions to LEOFF; 
 
     (b) Salaries or wages deferred pursuant to sections 401(k), 403(b), 414(h), 457, or other similar sections of the 
United States Internal Revenue Code. 
 
     (2) Deferred wages that a member does not have an absolute right to in exchange for rendering service to 
an employer are not basic salary. If an employer offers additional payment that is conditioned on taking some 
action in addition to providing services, the payment is based upon the additional action and is not earned for 
services rendered. The payment does not qualify as basic salary for LEOFF Plan II. 
 

Example: An employer offers to make a contribution to a deferred compensation plan on a member's behalf only if 
the member elects to defer a portion of his or her salary. Because the member does not have an absolute 
right to receive the contribution based solely on rendering service, the payment is not basic salary for 
LEOFF Plan II. 

 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-363, filed 12/6/96, effective 1/6/97.] 
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WAC 415-104-365   Retroactive basic salary increases are LEOFF Plan II basic salary.  A retroactive salary 
increase received for a pay period that a member worked is a salary or wage for services rendered and is basic 
salary for LEOFF Plan II. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-365, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-367   Cafeteria plans.  Compensation received in any form under the provisions of a "cafeteria plan," 
"flexible benefits plan," or similar arrangement pursuant to section 125 of the United States Internal Revenue Code is 
basic salary for LEOFF Plan II if the member has an absolute right to receive cash or deferred payments in lieu of the 
fringe benefits offered. In such an instance, the fringe benefits are being provided in lieu of cash and are considered 
basic salary, just as the cash would be. If there is no cash option, the value of the fringe benefit is not a salary or 
wage and is not basic salary for LEOFF Plan II. See WAC 415-104-385. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-367, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-370   Overtime is LEOFF Plan II basic salary.  Overtime, additional pay earned for working time in 
excess of regularly scheduled shift(s), is a salary or wage for services rendered. Overtime payments are basic salary 
for LEOFF Plan II. Overtime includes, but is not limited to: 
 
     (1) Additional pay for working on a holiday. If a member receives an extra payment because he or she worked 
on a scheduled holiday, the payment is overtime. The employer may make the additional payment when the holiday 
occurs or in a lump sum at some other time. In either case, the payment is basic salary for LEOFF Plan II; 
 

Example: A fire fighter works on Christmas day. As compensation for working a holiday, she is given the option of 
taking some other day off with pay or of receiving an extra day's pay. If she opts for the extra day of pay, 
this payment is overtime and is LEOFF Plan II basic salary. If she opts to take a day off, this is paid leave 
and qualifies as LEOFF Plan II basic salary. 

 
     (2) Callback pay, which is a special rate of pay some employers provide members for being called back to work 
after the end of the member's regular shift; 
 
     (3) Court pay, which is an additional payment for appearing in court or performing other duties outside of a 
member's regularly scheduled shift. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-370, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-373   Paid leave is LEOFF Plan II basic salary.  Payments received from an employer for authorized 
paid absences from work are basic salary for LEOFF Plan II. These payments may or may not be for services 
rendered. Paid leave is basic salary only to the extent that it is the equivalent of the basic salary a member would 
have earned had the member been working. The portion of any payment identified as paid leave that exceeds that 
amount is not basic salary. 
 
     (1) Leave payments earned for services rendered. Most LEOFF members earn a certain number of leave hours 
per month, such as sick leave. The leave hours are earned by rendering service during the month the leave was 
accumulated. The payment a member receives when he or she uses an earned leave day is a deferred salary or 
wage for services previously rendered. It is basic salary to the extent that it is equal to the basic salary the member 
would have earned had he or she been working. 
 

Example: Assume a member accrues eight hours sick leave per month. The accrued leave in the member's sick 
leave balance is earned for personal services rendered during a payroll period. When the member is 
absent from work and uses the sick leave, the sick leave payment is basic salary. 
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     (2) Leave payments not earned for services rendered. If an employer authorizes a period of paid leave but 
does not require the use of leave previously earned for services rendered, the payment is not a salary or wage for 
services rendered. However, RCW 41.26.520 authorizes service credit for all periods of paid leave. Because the 

   
 

 



periods are creditable, the pay received is considered basic salary to the extent that it is equal to the basic salary the 
member would have earned had he or she been working. 
 
     (3) Payments upon reinstatement or in lieu of reinstatement are paid leave and therefore qualify as basic 
salary. The payment will count as basic salary for the payroll periods when the person would have earned the 
payment had he or she been working. In order for a payment in lieu of reinstatement to qualify as paid leave, the 
person's termination date must occur after the payroll period when the payment would have been earned. Because 
the periods are creditable, the pay received is considered basic salary to the extent that it is equal to the basic salary 
the member would have earned had he or she been working. 
 
     (4) Union leave. Periods of authorized leave to serve as an elected official of a labor organization which meet the 
requirements of RCW 41.26.520 qualify for service credit. The salary payments provided by the employer subject to 
reimbursement from the union qualify as basic salary for LEOFF Plan II to the extent that they do not exceed the 
highest paid job class covered by the collective bargaining agreement negotiated between the labor organization and 
the employer. The portion of any payment identified as paid leave in excess of that amount is not basic salary. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-373, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-374   LEOFF Plan 2 part-time leave of absence.  (1) What are the LEOFF Plan 2 part-time leave 
rules for law enforcement officers? 
 
     (a) You must be a current LEOFF Plan 2 law enforcement member; 
 
     (b) Your employer must authorize you to work part time and go on an unpaid part-time leave of absence; 
 
     (c) While in part-time work/part-time leave status, you cannot do any other work for pay for your employer; and 
 
     (d) When you return to full-time employment, the employment must be with the same employer who granted you 
the part-time leave. 
 
     (2) May I purchase service credit for periods of part-time leave? See WAC 415-02-175 for information about 
purchasing service credit for an unpaid authorized leave of absence. 
 
[Statutory Authority: RCW 41.50.050(5). 04-20-005, § 415-104-374, filed 9/23/04, effective 10/24/04. Statutory Authority: RCW 41.50.050(5) 
and 41.26.520. 02-18-047, § 415-104-374, filed 8/28/02, effective 9/1/02.] 
 

 
WAC 415-104-375   Salary or wages not attached to a position are LEOFF Plan II basic salary.  A salary or 
wage for services rendered to an employer is basic salary for LEOFF Plan II regardless of whether the services are 
attached to a position. 
 

Example: If an employee receives additional salary based upon his or her education, that additional salary is basic 
salary for LEOFF Plan II even if his or her position does not require that level of education. The payment of 
a higher salary based upon educational attainment is part of the total compensation for the services 
provided by the employee. 

 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-375, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-377   Performance bonuses are LEOFF Plan II basic salary.  Payments you earn for meeting or 
exceeding performance goals set by your employer are a salary or wage for services rendered and qualify as basic 
salary for LEOFF Plan II. In order to qualify as basic salary, a performance bonus must be documented in an 
employer policy or specific agreement between the employer and member prior to earning the bonus. 
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Example: An employer offers an annual bonus to a member if he or she meets a certain performance goal, i.e., stays 
accident free for a year. If the member meets the goal and is paid the bonus, the bonus would be 
considered basic salary. 

 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-377, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-379   Shift differential is LEOFF Plan II basic salary.  Additional payments to a member for working 
swing shift or night shift are a salary or wage for services rendered. Those payments are basic salary for LEOFF Plan 
II. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-379, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-380   Disability payments.  (1) Disability leave supplement. Under certain circumstances, LEOFF II 
members are entitled to a disability leave supplement for periods of disability leave. See RCW 41.04.500 through 
41.04.550. 
 
     (a) Employer contributions to the disability leave supplement under RCW 41.04.510(3) are not a salary or wage for 
services rendered and do not qualify as basic salary. Although the payments are paid leave, they are specifically 
excluded from basic salary by RCW 41.04.525. 
 
     (b) The member paid portion of the disability leave supplement is funded through use of the member's 
accumulated sick or vacation leave. This portion of the disability leave supplement is, therefore, basic salary, see 
WAC 415-104-373. The member will receive only partial service credit for the accumulated leave portion of the 
disability leave supplement. 
 
     (c) A member may apply to receive full service credit for some periods of duty disability under RCW 41.26.470(3). 
 
     (2) Workers' compensation. Payments made to a member under Title 51 RCW are neither a salary or wage for 
services rendered nor paid leave. The payments are not basic salary for LEOFF II. This is true whether the payments 
come from the workers' compensation trust fund or from an employers' self-insurance program authorized under Title 
51 RCW. 
 
     (3) Private insurance. Some employers provide additional disability insurance as a supplement to workers' 
compensation. Any payment from a third party insurance company is neither paid leave nor payment for services 
rendered. It does not qualify as basic salary for LEOFF Plan II. 
 
     (4) Disability leave banks. If an employer maintains a disability leave bank which may be used to make salary 
replacement payments for members during periods of disability, such payments are paid leave and qualify as basic 
salary subject to the provisions of WAC 415-104-373: Provided, however, That if the leave provided to an employee 
is based upon leave earned by another employee then it is a form of shared leave and does not qualify as basic 
salary. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-380, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-383   Employer taxes and contributions are not LEOFF Plan II basic salary.  (1) Any payment by 
a member's employer of the employer portion of taxes imposed by the Federal Insurance Contribution Act is not a 
salary or wage and does not qualify as basic salary for LEOFF Plan II. 
 
     (2) Employer contributions to LEOFF Plan II are not a salary or wage paid to the member and do not qualify as 
basic salary. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-383, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-385   Fringe benefits are not LEOFF Plan 2 basic salary.  Fringe benefits provided by an employer 
are not a salary or wage and therefore do not qualify as basic salary for LEOFF Plan 2. Fringe benefits include, but 
are not limited to: 
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     (1) Employer retirement contributions; 
 
     (2) Any type of insurance such as medical, dental or life insurance; and any employer contribution to meet the 
premium or charge for the insurance; or 
 
     (3) Any employer payments into a private fund to provide health or welfare benefits for the member (or the 
member and the member's dependents), with the exception of compensation paid pursuant to a bona fide cafeteria 
plan, flexible benefit plan or similar arrangement as described in WAC 415-104-367. 
 
[Statutory Authority: RCW 41.50.050(5) and chapter 41.26 RCW. 03-06-042, § 415-104-385, filed 2/27/03, effective 4/1/03. Statutory 
Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-385, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-387   Illegal payments are not LEOFF Plan II basic salary.  If an employer disburses a payment that 
the employer does not have legal authority to make, that payment does not qualify as basic salary for LEOFF Plan II. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-387, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-390   Reimbursements or allowances in lieu of a reimbursement are not LEOFF Plan II basic 
salary.  (1) Reimbursement. If an employer reimburses a member for expenses incurred in providing services for 
the employer, the purpose of the payment is to pay the member back for out-of-pocket expenses. The payment is not 
compensation. It is not a salary or wage and is not basic salary for LEOFF Plan II. 
 
     (2) Allowance. An allowance paid in lieu of a specific reimbursement for expenses a member is expected to incur 
in providing services for the employer is characterized the same as a specific reimbursement. The purpose of the 
payment is to reimburse the member for out-of-pocket expenses. The payment is not compensation. It is not a salary 
or wage and does not qualify as basic salary for LEOFF Plan II. 
 

Example: An employer provides an annual stipend for the purchase of a uniform or other clothing required for the 
performance of a members' duties. The payment is a reimbursement for expenses incurred or expected to 
be incurred and is not basic salary for LEOFF Plan II. 

 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-390, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-393   Standby pay is not LEOFF Plan II basic salary.  Payments to a member for time not actually 
worked when the member must be available to work if the need arises, are not a salary or wage for services 
rendered. Any such payment does not qualify as basic salary for LEOFF Plan II. 
 

Example: Some employers provide payments to a member at less than the member's regular hourly rate in 
exchange for the member being available to come into work after his or her shift if called, although the 
member may not be called. Such payments, often referred to as "standby pay," are not basic salary for 
LEOFF Plan II. 

 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-393, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-395   Termination or retirement bonuses are not LEOFF Plan II basic salary.  An additional 
payment based on notification of a member's intent to terminate or retire is in consideration for the notification of 
intent to retire or terminate. The payment is not a salary or wage for services rendered and is not basic salary for 
LEOFF Plan II. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-395, filed 12/6/96, effective 1/6/97.] 
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WAC 415-104-397   Statutorily excluded payments are not LEOFF Plan II basic salary.  Payments authorized by 
a statute that excludes the payment from the calculation of a public retirement allowance do not qualify as basic 
salary. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-397, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-401   Cash outs of accrued leave or other forms of severance pay are not LEOFF Plan II basic 
salary.  (1) A cash out from an employer for unused accrued leave, is a deferred salary or wage for services 
previously rendered. However, the payment is not basic salary because it is specifically excluded from the definition 
of basic salary in RCW 41.26.030 (13)(b). 
 
     (2) Other forms of severance pay are not basic salary. Any form of severance payment received from an 
employer upon termination, is not included as basic salary in LEOFF Plan II because it is excluded from the statutory 
definition of basic salary. 
 
[Statutory Authority: RCW 41.50.050 and 41.50.055. 97-01-016, § 415-104-401, filed 12/6/96, effective 1/6/97.] 
 

 
WAC 415-104-405   Payments in lieu.  A payment or any other transfer in lieu of an item that does not qualify as 
basic salary, is not basic salary. The only exception is compensation paid pursuant to bona fide cafeteria plan, 
flexible benefit plan or similar arrangement as described in WAC 415-104-3302. 
 
[Statutory Authority: RCW 41.50.050 
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 AN ACT Relating to employer contributions to an account formed 

under section 457 of the United States internal revenue code for the 

benefit of members of the law enforcement officers' and firefighters' 

retirement system plan 2; amending RCW 41.26.030 and 41.26.030; 

providing effective dates; and providing an expiration date. 

 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

 

 Sec. 1.  RCW 41.26.030 and 2005 c 459 s 1 are each amended to read 

as follows: 

 As used in this chapter, unless a different meaning is plainly 

required by the context: 

 (1) "Retirement system" means the "Washington law enforcement 

officers' and firefighters' retirement system" provided herein. 

 (2)(a) "Employer" for plan 1 members, means the legislative 

authority of any city, town, county, or district or the elected 

officials of any municipal corporation that employs any law 

enforcement officer and/or firefighter, any authorized association of 

such municipalities, and, except for the purposes of RCW 41.26.150, 

any labor guild, association, or organization, which represents the 

firefighters or law enforcement officers of at least seven cities of 
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over 20,000 population and the membership of each local lodge or 

division of which is composed of at least sixty percent law 

enforcement officers or firefighters as defined in this chapter. 

 (b) "Employer" for plan 2 members, means the following entities to 

the extent that the entity employs any law enforcement officer and/or 

firefighter: 

 (i) The legislative authority of any city, town, county, or 

district; 

 (ii) The elected officials of any municipal corporation; 

 (iii) The governing body of any other general authority law 

enforcement agency; or 

 (iv) A four-year institution of higher education having a fully 

operational fire department as of January 1, 1996. 

 (3) "Law enforcement officer" beginning January 1, 1994, means any 

person who is commissioned and employed by an employer on a full time, 

fully compensated basis to enforce the criminal laws of the state of 

Washington generally, with the following qualifications: 

 (a) No person who is serving in a position that is basically 

clerical or secretarial in nature, and who is not commissioned shall 

be considered a law enforcement officer; 

 (b) Only those deputy sheriffs, including those serving under a 

different title pursuant to county charter, who have successfully 

completed a civil service examination for deputy sheriff or the 

equivalent position, where a different title is used, and those 

persons serving in unclassified positions authorized by RCW 41.14.070 

except a private secretary will be considered law enforcement 

officers; 

 (c) Only such full time commissioned law enforcement personnel as 

have been appointed to offices, positions, or ranks in the police 

department which have been specifically created or otherwise expressly 

provided for and designated by city charter provision or by ordinance 

enacted by the legislative body of the city shall be considered city 

police officers; 

 (d) The term "law enforcement officer" also includes the executive 

secretary of a labor guild, association or organization (which is an 

employer under RCW 41.26.030(2)) if that individual has five years 

previous membership in the retirement system established in chapter 

41.20 RCW.  The provisions of this subsection (3)(d) shall not apply 

to plan 2 members; and 
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 (e) The term "law enforcement officer" also includes a person 

employed on or after January 1, 1993, as a public safety officer or 

director of public safety, so long as the job duties substantially 

involve only either police or fire duties, or both, and no other 

duties in a city or town with a population of less than ten thousand. 

 The provisions of this subsection (3)(e) shall not apply to any 

public safety officer or director of public safety who is receiving a 

retirement allowance under this chapter as of May 12, 1993. 

 (4) "Firefighter" means: 

 (a) Any person who is serving on a full time, fully compensated 

basis as a member of a fire department of an employer and who is 

serving in a position which requires passing a civil service 

examination for firefighter, and who is actively employed as such; 

 (b) Anyone who is actively employed as a full time firefighter 

where the fire department does not have a civil service examination; 

 (c) Supervisory firefighter personnel; 

 (d) Any full time executive secretary of an association of fire 

protection districts authorized under RCW 52.12.031.  The provisions 

of this subsection (4)(d) shall not apply to plan 2 members; 

 (e) The executive secretary of a labor guild, association or 

organization (which is an employer under RCW 41.26.030(2) as now or 

hereafter amended), if such individual has five years previous 

membership in a retirement system established in chapter 41.16 or 

41.18 RCW.  The provisions of this subsection (4)(e) shall not apply 

to plan 2 members; 

 (f) Any person who is serving on a full time, fully compensated 

basis for an employer, as a fire dispatcher, in a department in which, 

on March 1, 1970, a dispatcher was required to have passed a civil 

service examination for firefighter;  

 (g) Any person who on March 1, 1970, was employed on a full time, 

fully compensated basis by an employer, and who on May 21, 1971, was 

making retirement contributions under the provisions of chapter 41.16 

or 41.18 RCW; and 

 (h) Any person who is employed on a full-time, fully compensated 

basis by an employer as an emergency medical technician. 

 (5) "Department" means the department of retirement systems 

created in chapter 41.50 RCW. 

 (6) "Surviving spouse" means the surviving widow or widower of a 

member.  "Surviving spouse" shall not include the divorced spouse of a 
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member except as provided in RCW 41.26.162. 

 (7)(a) "Child" or "children" means an unmarried person who:  Is 

under the age of eighteen; or ((mentally or physically handicapped)) 

has mental or physical disabilities as determined by the department, 

except a ((handicapped)) person with disabilities in the full time 

care of a state institution, who is: 

 (i) A natural born child; 

 (ii) A stepchild where that relationship was in existence prior to 

the date benefits are payable under this chapter; 

 (iii) A posthumous child; 

 (iv) A child legally adopted or made a legal ward of a member 

prior to the date benefits are payable under this chapter; or 

 (v) An illegitimate child legitimized prior to the date any 

benefits are payable under this chapter. 

 (b) A person shall also be deemed to be a child up to and 

including the age of twenty years and eleven months while attending 

any high school, college, or vocational or other educational 

institution accredited, licensed, or approved by the state, in which 

it is located, including the summer vacation months and all other 

normal and regular vacation periods at the particular educational 

institution after which the child returns to school. 

 (8) "Member" means any firefighter, law enforcement officer, or 

other person as would apply under subsections (3) or (4) of this 

section whose membership is transferred to the Washington law 

enforcement officers' and firefighters' retirement system on or after 

March 1, 1970, and every law enforcement officer and firefighter who 

is employed in that capacity on or after such date. 

 (9) "Retirement fund" means the "Washington law enforcement 

officers' and firefighters' retirement system fund" as provided for 

herein. 

 (10) "Employee" means any law enforcement officer or firefighter 

as defined in subsections (3) and (4) of this section. 

 (11)(a) "Beneficiary" for plan 1 members, means any person in 

receipt of a retirement allowance, disability allowance, death 

benefit, or any other benefit described herein. 

 (b) "Beneficiary" for plan 2 members, means any person in receipt 

of a retirement allowance or other benefit provided by this chapter 

resulting from service rendered to an employer by another person. 

 (12)(a) "Final average salary" for plan 1 members, means (i) for a 



 

Electronic Transmittal 5 Z-0324.1 

member holding the same position or rank for a minimum of twelve 

months preceding the date of retirement, the basic salary attached to 

such same position or rank at time of retirement; (ii) for any other 

member, including a civil service member who has not served a minimum 

of twelve months in the same position or rank preceding the date of 

retirement, the average of the greatest basic salaries payable to such 

member during any consecutive twenty-four month period within such 

member's last ten years of service for which service credit is 

allowed, computed by dividing the total basic salaries payable to such 

member during the selected twenty-four month period by twenty-four; 

(iii) in the case of disability of any member, the basic salary 

payable to such member at the time of disability retirement; (iv) in 

the case of a member who hereafter vests pursuant to RCW 41.26.090, 

the basic salary payable to such member at the time of vesting. 

 (b) "Final average salary" for plan 2 members, means the monthly 

average of the member's basic salary for the highest consecutive sixty 

service credit months of service prior to such member's retirement, 

termination, or death.  Periods constituting authorized unpaid leaves 

of absence may not be used in the calculation of final average salary. 

 (13)(a) "Basic salary" for plan 1 members, means the basic monthly 

rate of salary or wages, including longevity pay but not including 

overtime earnings or special salary or wages, upon which pension or 

retirement benefits will be computed and upon which employer 

contributions and salary deductions will be based. 

 (b) "Basic salary" for plan 2 members, means salaries or wages 

earned by a member during a payroll period for personal services, 

including overtime payments, and shall include wages and salaries 

deferred under provisions established pursuant to sections 403(b), 

414(h), and 457 of the United States internal revenue code, but shall 

exclude lump sum payments for deferred annual sick leave, unused 

accumulated vacation, unused accumulated annual leave, or any form of 

severance pay.  Basic salary includes all contributions made by an 

employer to a member's account established pursuant to section 457 of 

the United States internal revenue code even if the employer's 

contributions are conditioned upon the member making contributions.  

In any year in which a member serves in the legislature the member 

shall have the option of having such member's basic salary be the 

greater of: 

 (i) The basic salary the member would have received had such 
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member not served in the legislature; or 

 (ii) Such member's actual basic salary received for nonlegislative 

public employment and legislative service combined.  Any additional 

contributions to the retirement system required because basic salary 

under (b)(i) of this subsection is greater than basic salary under 

(b)(ii) of this subsection shall be paid by the member for both member 

and employer contributions. 

 (14)(a) "Service" for plan 1 members, means all periods of 

employment for an employer as a firefighter or law enforcement 

officer, for which compensation is paid, together with periods of 

suspension not exceeding thirty days in duration.  For the purposes of 

this chapter service shall also include service in the armed forces of 

the United States as provided in RCW 41.26.190.  Credit shall be 

allowed for all service credit months of service rendered by a member 

from and after the member's initial commencement of employment as a 

firefighter or law enforcement officer, during which the member worked 

for seventy or more hours, or was on disability leave or disability 

retirement.  Only service credit months of service shall be counted in 

the computation of any retirement allowance or other benefit provided 

for in this chapter. 

 (i) For members retiring after May 21, 1971 who were employed 

under the coverage of a prior pension act before March 1, 1970, 

"service" shall also include (A) such military service not exceeding 

five years as was creditable to the member as of March 1, 1970, under 

the member's particular prior pension act, and (B) such other periods 

of service as were then creditable to a particular member under the 

provisions of RCW 41.18.165, 41.20.160 or 41.20.170.  However, in no 

event shall credit be allowed for any service rendered prior to March 

1, 1970, where the member at the time of rendition of such service was 

employed in a position covered by a prior pension act, unless such 

service, at the time credit is claimed therefor, is also creditable 

under the provisions of such prior act. 

 (ii) A member who is employed by two employers at the same time 

shall only be credited with service to one such employer for any month 

during which the member rendered such dual service. 

 (b) "Service" for plan 2 members, means periods of employment by a 

member for one or more employers for which basic salary is earned for 

ninety or more hours per calendar month which shall constitute a 

service credit month.  Periods of employment by a member for one or 
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more employers for which basic salary is earned for at least seventy 

hours but less than ninety hours per calendar month shall constitute 

one-half service credit month.  Periods of employment by a member for 

one or more employers for which basic salary is earned for less than 

seventy hours shall constitute a one-quarter service credit month. 

 Members of the retirement system who are elected or appointed to a 

state elective position may elect to continue to be members of this 

retirement system. 

 Service credit years of service shall be determined by dividing 

the total number of service credit months of service by twelve.  Any 

fraction of a service credit year of service as so determined shall be 

taken into account in the computation of such retirement allowance or 

benefits. 

 If a member receives basic salary from two or more employers 

during any calendar month, the individual shall receive one service 

credit month's service credit during any calendar month in which 

multiple service for ninety or more hours is rendered; or one-half 

service credit month's service credit during any calendar month in 

which multiple service for at least seventy hours but less than ninety 

hours is rendered; or one-quarter service credit month during any 

calendar month in which multiple service for less than seventy hours 

is rendered. 

 (15) "Accumulated contributions" means the employee's 

contributions made by a member, including any amount paid under RCW 

41.50.165(2), plus accrued interest credited thereon. 

 (16) "Actuarial reserve" means a method of financing a pension or 

retirement plan wherein reserves are accumulated as the liabilities 

for benefit payments are incurred in order that sufficient funds will 

be available on the date of retirement of each member to pay the 

member's future benefits during the period of retirement. 

 (17) "Actuarial valuation" means a mathematical determination of 

the financial condition of a retirement plan.  It includes the 

computation of the present monetary value of benefits payable to 

present members, and the present monetary value of future employer and 

employee contributions, giving effect to mortality among active and 

retired members and also to the rates of disability, retirement, 

withdrawal from service, salary and interest earned on investments. 

 (18) "Disability board" for plan 1 members means either the county 

disability board or the city disability board established in RCW 
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41.26.110. 

 (19) "Disability leave" means the period of six months or any 

portion thereof during which a member is on leave at an allowance 

equal to the member's full salary prior to the commencement of 

disability retirement.  The definition contained in this subsection 

shall apply only to plan 1 members. 

 (20) "Disability retirement" for plan 1 members, means the period 

following termination of a member's disability leave, during which the 

member is in receipt of a disability retirement allowance. 

 (21) "Position" means the employment held at any particular time, 

which may or may not be the same as civil service rank. 

 (22) "Medical services" for plan 1 members, shall include the 

following as minimum services to be provided.  Reasonable charges for 

these services shall be paid in accordance with RCW 41.26.150. 

 (a) Hospital expenses:  These are the charges made by a hospital, 

in its own behalf, for 

 (i) Board and room not to exceed semiprivate room rate unless 

private room is required by the attending physician due to the 

condition of the patient. 

 (ii) Necessary hospital services, other than board and room, 

furnished by the hospital. 

 (b) Other medical expenses:  The following charges are considered 

"other medical expenses", provided that they have not been considered 

as "hospital expenses". 

 (i) The fees of the following: 

 (A) A physician or surgeon licensed under the provisions of 

chapter 18.71 RCW; 

 (B) An osteopathic physician and surgeon licensed under the 

provisions of chapter 18.57 RCW; 

 (C) A chiropractor licensed under the provisions of chapter 18.25 

RCW. 

 (ii) The charges of a registered graduate nurse other than a nurse 

who ordinarily resides in the member's home, or is a member of the 

family of either the member or the member's spouse. 

 (iii) The charges for the following medical services and supplies: 

 (A) Drugs and medicines upon a physician's prescription; 

 (B) Diagnostic X-ray and laboratory examinations; 

 (C) X-ray, radium, and radioactive isotopes therapy; 

 (D) Anesthesia and oxygen; 
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 (E) Rental of iron lung and other durable medical and surgical 

equipment; 

 (F) Artificial limbs and eyes, and casts, splints, and trusses; 

 (G) Professional ambulance service when used to transport the 

member to or from a hospital when injured by an accident or stricken 

by a disease; 

 (H) Dental charges incurred by a member who sustains an accidental 

injury to his or her teeth and who commences treatment by a legally 

licensed dentist within ninety days after the accident; 

 (I) Nursing home confinement or hospital extended care facility; 

 (J) Physical therapy by a registered physical therapist; 

 (K) Blood transfusions, including the cost of blood and blood 

plasma not replaced by voluntary donors; 

 (L) An optometrist licensed under the provisions of chapter 18.53 

RCW. 

 (23) "Regular interest" means such rate as the director may 

determine. 

 (24) "Retiree" for persons who establish membership in the 

retirement system on or after October 1, 1977, means any member in 

receipt of a retirement allowance or other benefit provided by this 

chapter resulting from service rendered to an employer by such member. 

 (25) "Director" means the director of the department. 

 (26) "State actuary" or "actuary" means the person appointed 

pursuant to RCW 44.44.010(2). 

 (27) "State elective position" means any position held by any 

person elected or appointed to statewide office or elected or 

appointed as a member of the legislature. 

 (28) "Plan 1" means the law enforcement officers' and 

firefighters' retirement system, plan 1 providing the benefits and 

funding provisions covering persons who first became members of the 

system prior to October 1, 1977. 

 (29) "Plan 2" means the law enforcement officers' and 

firefighters' retirement system, plan 2 providing the benefits and 

funding provisions covering persons who first became members of the 

system on and after October 1, 1977. 

 (30) "Service credit year" means an accumulation of months of 

service credit which is equal to one when divided by twelve. 

 (31) "Service credit month" means a full service credit month or 

an accumulation of partial service credit months that are equal to 
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one. 

 (32) "General authority law enforcement agency" means any agency, 

department, or division of a municipal corporation, political 

subdivision, or other unit of local government of this state, and any 

agency, department, or division of state government, having as its 

primary function the detection and apprehension of persons committing 

infractions or violating the traffic or criminal laws in general, but 

not including the Washington state patrol.  Such an agency, 

department, or division is distinguished from a limited authority law 

enforcement agency having as one of its functions the apprehension or 

detection of persons committing infractions or violating the traffic 

or criminal laws relating to limited subject areas, including but not 

limited to, the state departments of natural resources and social and 

health services, the state gambling commission, the state lottery 

commission, the state parks and recreation commission, the state 

utilities and transportation commission, the state liquor control 

board, and the state department of corrections. 

 

 Sec. 2.  RCW 41.26.030 and 2003 c 388 s 2 are each amended to read 

as follows: 

 As used in this chapter, unless a different meaning is plainly 

required by the context: 

 (1) "Retirement system" means the "Washington law enforcement 

officers' and firefighters' retirement system" provided herein. 

 (2)(a) "Employer" for plan 1 members, means the legislative 

authority of any city, town, county, or district or the elected 

officials of any municipal corporation that employs any law 

enforcement officer and/or firefighter, any authorized association of 

such municipalities, and, except for the purposes of RCW 41.26.150, 

any labor guild, association, or organization, which represents the 

firefighters or law enforcement officers of at least seven cities of 

over 20,000 population and the membership of each local lodge or 

division of which is composed of at least sixty percent law 

enforcement officers or firefighters as defined in this chapter. 

 (b) "Employer" for plan 2 members, means the following entities to 

the extent that the entity employs any law enforcement officer and/or 

firefighter: 

 (i) The legislative authority of any city, town, county, or 

district; 
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 (ii) The elected officials of any municipal corporation; 

 (iii) The governing body of any other general authority law 

enforcement agency; or 

 (iv) A four-year institution of higher education having a fully 

operational fire department as of January 1, 1996. 

 (3) "Law enforcement officer" beginning January 1, 1994, means any 

person who is commissioned and employed by an employer on a full time, 

fully compensated basis to enforce the criminal laws of the state of 

Washington generally, with the following qualifications: 

 (a) No person who is serving in a position that is basically 

clerical or secretarial in nature, and who is not commissioned shall 

be considered a law enforcement officer; 

 (b) Only those deputy sheriffs, including those serving under a 

different title pursuant to county charter, who have successfully 

completed a civil service examination for deputy sheriff or the 

equivalent position, where a different title is used, and those 

persons serving in unclassified positions authorized by RCW 41.14.070 

except a private secretary will be considered law enforcement 

officers; 

 (c) Only such full time commissioned law enforcement personnel as 

have been appointed to offices, positions, or ranks in the police 

department which have been specifically created or otherwise expressly 

provided for and designated by city charter provision or by ordinance 

enacted by the legislative body of the city shall be considered city 

police officers; 

 (d) The term "law enforcement officer" also includes the executive 

secretary of a labor guild, association or organization (which is an 

employer under RCW 41.26.030(2)) if that individual has five years 

previous membership in the retirement system established in chapter 

41.20 RCW.  The provisions of this subsection (3)(d) shall not apply 

to plan 2 members; and 

 (e) The term "law enforcement officer" also includes a person 

employed on or after January 1, 1993, as a public safety officer or 

director of public safety, so long as the job duties substantially 

involve only either police or fire duties, or both, and no other 

duties in a city or town with a population of less than ten thousand. 

 The provisions of this subsection (3)(e) shall not apply to any 

public safety officer or director of public safety who is receiving a 

retirement allowance under this chapter as of May 12, 1993. 
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 (4) "Firefighter" means: 

 (a) Any person who is serving on a full time, fully compensated 

basis as a member of a fire department of an employer and who is 

serving in a position which requires passing a civil service 

examination for firefighter, and who is actively employed as such; 

 (b) Anyone who is actively employed as a full time firefighter 

where the fire department does not have a civil service examination; 

 (c) Supervisory firefighter personnel; 

 (d) Any full time executive secretary of an association of fire 

protection districts authorized under RCW 52.12.031.  The provisions 

of this subsection (4)(d) shall not apply to plan 2 members; 

 (e) The executive secretary of a labor guild, association or 

organization (which is an employer under RCW 41.26.030(2) as now or 

hereafter amended), if such individual has five years previous 

membership in a retirement system established in chapter 41.16 or 

41.18 RCW.  The provisions of this subsection (4)(e) shall not apply 

to plan 2 members; 

 (f) Any person who is serving on a full time, fully compensated 

basis for an employer, as a fire dispatcher, in a department in which, 

on March 1, 1970, a dispatcher was required to have passed a civil 

service examination for firefighter; and 

 (g) Any person who on March 1, 1970, was employed on a full time, 

fully compensated basis by an employer, and who on May 21, 1971, was 

making retirement contributions under the provisions of chapter 41.16 

or 41.18 RCW. 

 (5) "Department" means the department of retirement systems 

created in chapter 41.50 RCW. 

 (6) "Surviving spouse" means the surviving widow or widower of a 

member.  "Surviving spouse" shall not include the divorced spouse of a 

member except as provided in RCW 41.26.162. 

 (7)(a) "Child" or "children" means an unmarried person who:  Is 

under the age of eighteen; or ((mentally or physically handicapped)) 

has mental or physical disabilities as determined by the department, 

except a ((handicapped)) person with disabilities in the full time 

care of a state institution, who is: 

 (i) A natural born child; 

 (ii) A stepchild where that relationship was in existence prior to 

the date benefits are payable under this chapter; 

 (iii) A posthumous child; 
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 (iv) A child legally adopted or made a legal ward of a member 

prior to the date benefits are payable under this chapter; or 

 (v) An illegitimate child legitimized prior to the date any 

benefits are payable under this chapter. 

 (b) A person shall also be deemed to be a child up to and 

including the age of twenty years and eleven months while attending 

any high school, college, or vocational or other educational 

institution accredited, licensed, or approved by the state, in which 

it is located, including the summer vacation months and all other 

normal and regular vacation periods at the particular educational 

institution after which the child returns to school. 

 (8) "Member" means any firefighter, law enforcement officer, or 

other person as would apply under subsections (3) or (4) of this 

section whose membership is transferred to the Washington law 

enforcement officers' and firefighters' retirement system on or after 

March 1, 1970, and every law enforcement officer and firefighter who 

is employed in that capacity on or after such date. 

 (9) "Retirement fund" means the "Washington law enforcement 

officers' and firefighters' retirement system fund" as provided for 

herein. 

 (10) "Employee" means any law enforcement officer or firefighter 

as defined in subsections (3) and (4) of this section. 

 (11)(a) "Beneficiary" for plan 1 members, means any person in 

receipt of a retirement allowance, disability allowance, death 

benefit, or any other benefit described herein. 

 (b) "Beneficiary" for plan 2 members, means any person in receipt 

of a retirement allowance or other benefit provided by this chapter 

resulting from service rendered to an employer by another person. 

 (12)(a) "Final average salary" for plan 1 members, means (i) for a 

member holding the same position or rank for a minimum of twelve 

months preceding the date of retirement, the basic salary attached to 

such same position or rank at time of retirement; (ii) for any other 

member, including a civil service member who has not served a minimum 

of twelve months in the same position or rank preceding the date of 

retirement, the average of the greatest basic salaries payable to such 

member during any consecutive twenty-four month period within such 

member's last ten years of service for which service credit is 

allowed, computed by dividing the total basic salaries payable to such 

member during the selected twenty-four month period by twenty-four; 
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(iii) in the case of disability of any member, the basic salary 

payable to such member at the time of disability retirement; (iv) in 

the case of a member who hereafter vests pursuant to RCW 41.26.090, 

the basic salary payable to such member at the time of vesting. 

 (b) "Final average salary" for plan 2 members, means the monthly 

average of the member's basic salary for the highest consecutive sixty 

service credit months of service prior to such member's retirement, 

termination, or death.  Periods constituting authorized unpaid leaves 

of absence may not be used in the calculation of final average salary. 

 (13)(a) "Basic salary" for plan 1 members, means the basic monthly 

rate of salary or wages, including longevity pay but not including 

overtime earnings or special salary or wages, upon which pension or 

retirement benefits will be computed and upon which employer 

contributions and salary deductions will be based. 

 (b) "Basic salary" for plan 2 members, means salaries or wages 

earned by a member during a payroll period for personal services, 

including overtime payments, and shall include wages and salaries 

deferred under provisions established pursuant to sections 403(b), 

414(h), and 457 of the United States internal revenue code, but shall 

exclude lump sum payments for deferred annual sick leave, unused 

accumulated vacation, unused accumulated annual leave, or any form of 

severance pay.  Basic salary includes all contributions made by an 

employer to a member's account established pursuant to section 457 of 

the United States internal revenue code even if the employer's 

contributions are conditioned upon the member making contributions.  

In any year in which a member serves in the legislature the member 

shall have the option of having such member's basic salary be the 

greater of: 

 (i) The basic salary the member would have received had such 

member not served in the legislature; or 

 (ii) Such member's actual basic salary received for nonlegislative 

public employment and legislative service combined.  Any additional 

contributions to the retirement system required because basic salary 

under (b)(i) of this subsection is greater than basic salary under 

(b)(ii) of this subsection shall be paid by the member for both member 

and employer contributions. 

 (14)(a) "Service" for plan 1 members, means all periods of 

employment for an employer as a firefighter or law enforcement 

officer, for which compensation is paid, together with periods of 
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suspension not exceeding thirty days in duration.  For the purposes of 

this chapter service shall also include service in the armed forces of 

the United States as provided in RCW 41.26.190.  Credit shall be 

allowed for all service credit months of service rendered by a member 

from and after the member's initial commencement of employment as a 

firefighter or law enforcement officer, during which the member worked 

for seventy or more hours, or was on disability leave or disability 

retirement.  Only service credit months of service shall be counted in 

the computation of any retirement allowance or other benefit provided 

for in this chapter. 

 (i) For members retiring after May 21, 1971 who were employed 

under the coverage of a prior pension act before March 1, 1970, 

"service" shall also include (A) such military service not exceeding 

five years as was creditable to the member as of March 1, 1970, under 

the member's particular prior pension act, and (B) such other periods 

of service as were then creditable to a particular member under the 

provisions of RCW 41.18.165, 41.20.160 or 41.20.170.  However, in no 

event shall credit be allowed for any service rendered prior to March 

1, 1970, where the member at the time of rendition of such service was 

employed in a position covered by a prior pension act, unless such 

service, at the time credit is claimed therefor, is also creditable 

under the provisions of such prior act. 

 (ii) A member who is employed by two employers at the same time 

shall only be credited with service to one such employer for any month 

during which the member rendered such dual service. 

 (b) "Service" for plan 2 members, means periods of employment by a 

member for one or more employers for which basic salary is earned for 

ninety or more hours per calendar month which shall constitute a 

service credit month.  Periods of employment by a member for one or 

more employers for which basic salary is earned for at least seventy 

hours but less than ninety hours per calendar month shall constitute 

one-half service credit month.  Periods of employment by a member for 

one or more employers for which basic salary is earned for less than 

seventy hours shall constitute a one-quarter service credit month. 

 Members of the retirement system who are elected or appointed to a 

state elective position may elect to continue to be members of this 

retirement system. 

 Service credit years of service shall be determined by dividing 

the total number of service credit months of service by twelve.  Any 
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fraction of a service credit year of service as so determined shall be 

taken into account in the computation of such retirement allowance or 

benefits. 

 If a member receives basic salary from two or more employers 

during any calendar month, the individual shall receive one service 

credit month's service credit during any calendar month in which 

multiple service for ninety or more hours is rendered; or one-half 

service credit month's service credit during any calendar month in 

which multiple service for at least seventy hours but less than ninety 

hours is rendered; or one-quarter service credit month during any 

calendar month in which multiple service for less than seventy hours 

is rendered. 

 (15) "Accumulated contributions" means the employee's 

contributions made by a member, including any amount paid under RCW 

41.50.165(2), plus accrued interest credited thereon. 

 (16) "Actuarial reserve" means a method of financing a pension or 

retirement plan wherein reserves are accumulated as the liabilities 

for benefit payments are incurred in order that sufficient funds will 

be available on the date of retirement of each member to pay the 

member's future benefits during the period of retirement. 

 (17) "Actuarial valuation" means a mathematical determination of 

the financial condition of a retirement plan.  It includes the 

computation of the present monetary value of benefits payable to 

present members, and the present monetary value of future employer and 

employee contributions, giving effect to mortality among active and 

retired members and also to the rates of disability, retirement, 

withdrawal from service, salary and interest earned on investments. 

 (18) "Disability board" for plan 1 members means either the county 

disability board or the city disability board established in RCW 

41.26.110. 

 (19) "Disability leave" means the period of six months or any 

portion thereof during which a member is on leave at an allowance 

equal to the member's full salary prior to the commencement of 

disability retirement.  The definition contained in this subsection 

shall apply only to plan 1 members. 

 (20) "Disability retirement" for plan 1 members, means the period 

following termination of a member's disability leave, during which the 

member is in receipt of a disability retirement allowance. 

 (21) "Position" means the employment held at any particular time, 
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which may or may not be the same as civil service rank. 

 (22) "Medical services" for plan 1 members, shall include the 

following as minimum services to be provided.  Reasonable charges for 

these services shall be paid in accordance with RCW 41.26.150. 

 (a) Hospital expenses:  These are the charges made by a hospital, 

in its own behalf, for 

 (i) Board and room not to exceed semiprivate room rate unless 

private room is required by the attending physician due to the 

condition of the patient. 

 (ii) Necessary hospital services, other than board and room, 

furnished by the hospital. 

 (b) Other medical expenses:  The following charges are considered 

"other medical expenses", provided that they have not been considered 

as "hospital expenses". 

 (i) The fees of the following: 

 (A) A physician or surgeon licensed under the provisions of 

chapter 18.71 RCW; 

 (B) An osteopathic physician and surgeon licensed under the 

provisions of chapter 18.57 RCW; 

 (C) A chiropractor licensed under the provisions of chapter 18.25 

RCW. 

 (ii) The charges of a registered graduate nurse other than a nurse 

who ordinarily resides in the member's home, or is a member of the 

family of either the member or the member's spouse. 

 (iii) The charges for the following medical services and supplies: 

 (A) Drugs and medicines upon a physician's prescription; 

 (B) Diagnostic X-ray and laboratory examinations; 

 (C) X-ray, radium, and radioactive isotopes therapy; 

 (D) Anesthesia and oxygen; 

 (E) Rental of iron lung and other durable medical and surgical 

equipment; 

 (F) Artificial limbs and eyes, and casts, splints, and trusses; 

 (G) Professional ambulance service when used to transport the 

member to or from a hospital when injured by an accident or stricken 

by a disease; 

 (H) Dental charges incurred by a member who sustains an accidental 

injury to his or her teeth and who commences treatment by a legally 

licensed dentist within ninety days after the accident; 

 (I) Nursing home confinement or hospital extended care facility; 
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 (J) Physical therapy by a registered physical therapist; 

 (K) Blood transfusions, including the cost of blood and blood 

plasma not replaced by voluntary donors; 

 (L) An optometrist licensed under the provisions of chapter 18.53 

RCW. 

 (23) "Regular interest" means such rate as the director may 

determine. 

 (24) "Retiree" for persons who establish membership in the 

retirement system on or after October 1, 1977, means any member in 

receipt of a retirement allowance or other benefit provided by this 

chapter resulting from service rendered to an employer by such member. 

 (25) "Director" means the director of the department. 

 (26) "State actuary" or "actuary" means the person appointed 

pursuant to RCW 44.44.010(2). 

 (27) "State elective position" means any position held by any 

person elected or appointed to statewide office or elected or 

appointed as a member of the legislature. 

 (28) "Plan 1" means the law enforcement officers' and 

firefighters' retirement system, plan 1 providing the benefits and 

funding provisions covering persons who first became members of the 

system prior to October 1, 1977. 

 (29) "Plan 2" means the law enforcement officers' and 

firefighters' retirement system, plan 2 providing the benefits and 

funding provisions covering persons who first became members of the 

system on and after October 1, 1977. 

 (30) "Service credit year" means an accumulation of months of 

service credit which is equal to one when divided by twelve. 

 (31) "Service credit month" means a full service credit month or 

an accumulation of partial service credit months that are equal to 

one. 

 (32) "General authority law enforcement agency" means any agency, 

department, or division of a municipal corporation, political 

subdivision, or other unit of local government of this state, and any 

agency, department, or division of state government, having as its 

primary function the detection and apprehension of persons committing 

infractions or violating the traffic or criminal laws in general, but 

not including the Washington state patrol.  Such an agency, 

department, or division is distinguished from a limited authority law 

enforcement agency having as one of its functions the apprehension or 
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detection of persons committing infractions or violating the traffic 

or criminal laws relating to limited subject areas, including but not 

limited to, the state departments of natural resources and social and 

health services, the state gambling commission, the state lottery 

commission, the state parks and recreation commission, the state 

utilities and transportation commission, the state liquor control 

board, and the state department of corrections. 

 

 NEW SECTION.  Sec. 3.  Section 1 of this act takes effect July 1, 

2011. 

 

 NEW SECTION.  Sec. 4.  Section 1 of this act expires July 1, 2013. 

 

 NEW SECTION.  Sec. 5.  Section 2 of this act takes effect July 1, 

2013. 
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DRAFT FISCAL NOTE
REQUEST NO.

RESPONDING AGENCY: CODE: DATE: BILL NUMBER:

Office of the State Actuary 035 12/1/06 LEOFF 2 Deferred
Compensation

SUMMARY OF BILL:

This bill impacts the Law Enforcement Officers' and Fire Fighters' Retirement System Plan 2 (LEOFF 2)  by
changing the definition of  "basic salary" for retirement benefits.  Under the new definition, basic salary
would  include all employer contributions to a member's deferred compensation account established in
accordance with section 457 of the United States Internal Revenue Code--regardless of whether or not a
matching member contribution is required. 

Effective Date:   July 1, 2011

CURRENT SITUATION:

Employer contributions to a member's 457 deferred compensation account that are based solely on
services performed by the member are generally included in basic salary for retirement benefits.  Employer
contributions to 457 accounts that require a matching member contribution are generally excluded from
basic salary. 

MEMBERS IMPACTED:

Any of the 15,168 active members of LEOFF 2 who receive employer contributions to their 457 deferred
compensation account may be impacted.  An estimate of how many such members are actually receiving
employer contributions that are not included in basic salary is not available.   

A typical member impacted by this bill might realize an increase in their retirement benefit due to the higher
final average salary used for the benefit computation.   

ASSUMPTIONS:

We assume that the changes to the definition of basic salary would only apply to salaries that are earned
after July 1, 2011.  We further assume that increases in basic salary reported for pension purposes as a
result of this bill would occur uniformly throughout a member's career.     
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FISCAL IMPACT:

Description:

This bill may increase the present value of benefits payable by the system by increasing the salaries used
for benefit computations.  However, any increase in benefits would be fully funded by member and
employer contributions to the pension trust fund for the higher salary amounts being reported for pension
purposes– as
long as the increases do not occur solely at the end of a member's career.   Employers and members may
be required to make retirement system contributions on deferred salary amounts for which no contribution
is currently being collected. 

Actuarial Determinations:

Because any increase in liabilities would be entirely offset by a corresponding increase in assets from
member and employer contributions, this bill will not impact the actuarial funding of the system.  

Sensitivity Analysis:

If this bill were to result in salaries increasing primarily during the final average salary period and not over
the course of a member's career, the resulting increase in pension benefits would not be fully paid for by
the contributions collected.  If this occurred for a sufficient number of members, there would likely be an
impact on contribution rates. 

We tested the sensitivity of contribution rates on the worst case scenario in which every LEOFF 2 member
received additional salary increases late in their careers. We assumed for this exercise that the present
value of future salaries did not increase as a result of the short term increases in salaries during members'
final average salary periods. Under this worst case scenario, for every increase of one percent of final
average salary, LEOFF 2 contribution rates would increase by 41 basis points.      

STATEMENT OF DATA AND ASSUMPTIONS USED IN PREPARING THIS FISCAL NOTE:

The analysis presented in this draft fiscal note is based on our understanding of the bill as well as generally
accepted actuarial standards of practice including the following:

1. The analysis was developed using the same membership data, methods, assets and assumptions as
those used in preparing the preliminary September 30, 2005 actuarial valuation report of the Law
Enforcement Officers' and Fire Fighters' Retirement System Plan 2.  

2. The analysis of this bill does not consider any other proposed changes to the system. The combined
effect of several changes to the system could exceed the sum of each proposed change considered
individually.

3. This draft fiscal note is intended for use only during the 2007 Legislative Session.
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GLOSSARY OF ACTUARIAL TERMS:

Actuarial Present Value:  The value of an amount or series of amounts payable or receivable at various
times, determined as of a given date by the application of a particular set of Actuarial Assumptions (i.e.
interest rate, rate of salary increases, mortality, etc.)
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